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Why Worry --- Insure / 


VERY THOUGHTFUL MAN realizes that there are numer- 

ous perils incident to the ownership and maintenance of a 
home. Someone may be injured on the premises and bring claim 
for damages, burglars may steal your most prized possessions, a wa- 
ter pipe may burst and cause havoc to the interior of the house, a 
heavy wind may prove destructive. All these hazards and others 
too may be offset by one contract of protection: 


The Atna Combination 
Residence Policy 


Nine essential coverages. 
Only one premium to pay. 
Only one expiration date. 


Ask Your Local Attna-izer 
For Further Information 


The /Etna Casualty and 
Surety Company 


affiliated with 


TNA LIFE INSURANCE COMPANY 


Hartford, Connecticut 
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Wi E of the capitalization structures that admir- 
ably fitted conditicns of a year or two ago are unable 
to carry their loads under today’s economic stress. 
Taxes, money conditions, investors’ attitude—these 
there have changed, and many an established corporation 
already has had to change its capital set-up to con 
form, while orgenizers of new corporations are de- 
are rie w manding plans adapted to the new conditions. If the 
capital stock set-up of one of your corporation clients 
. should be changed, or if you are about to organize a 
ideas new corporation, the precedents which The Corpora- 
tion Trust Company will furnish you if its services 
are being used will give you the benefit of the best 


in the examples of modern capital structures as they are 


being worked out by the nation’s best corporation 
° ° ° lawyers. Write or telephone the office nearest you. 
capitalization 
structure THE CORPORATION TRUST COMPANY, 
ORGANIZED UNDER THE BANKING LAWS OF NEW YORK AND NEW JERSEY 
COMBINED ASSETS A MILLION DOLLARS 


of FOUNDED 1802 
120 BROADWAY, NEW YORK 


iS EXCHANGE PLACE. JERSEY CITY 


7710 dern tOO W. TENTH ST. WILMINGTON, DEL. 


Albany, 180 State St. Detroit, Dime Sav. Bank Bidg. 
e Atlanta, Healey Bidg. Dover, Del., 30 Dover Green 
CO r O ra fi Ons Baltimore, 10 Light St. Kansas City, R. A. Long Bidg. 
(The Corporation Trust Incorporated) Los Angeles, Security Bidg. 
Boston, Atlantic Nat’! Bk. Bidg. Minneapolis, Security Bidg. 
(The Corporation Trust, Incorporated ) Philadelphia, Fid.-Phil.Tr. Bidg 
Buffalo, Ellicott Sq. Bidg. Pittsburgh, Oliver Bldg. 
Camden, N.J.,328 Market St. Portland, Me., 281 St. John St. 
Chicago, 112 W. Adams St. San Francisco, Mills Bidg. 
Cincinnati, Union Centra! Life Bldg Seattle, Exchange Bidg 
Cleveland, Union Trust Bldg. St. Louis, 415 Pine St. 
Dallas, Republic Bank Bidg. Washington, 815 15th St., N.W. 
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A Complete Reporting Service 


for the 


United States Courts 


With the development of Federal Jurisdiction and expansion of Fed 
eral Activities, the decisions of these courts have become so impor 
tant that they are regarded today as an essential part of the gen 


eral practitioner's library. 
y 


U. S. Supreme Court Reporter 


C+at 


Reporting currently the decisions of the Supreme Court of the United States. 


First in Semi-monthly Advance Sheets issued during the term, then in a single 


bound volume at the end of the year. 


Advar nd Bound Volume, $6.00 
Gc Ge Ge 


Federal Reporter, Second Series 


Reporting the current decisions of the ten U. S. Circuit Courts of Appea 
U. S. Court of Customs and Patent Appeals and Court of Appeals of ft 
District of Columbia. 


th 


A r D 
ekivy Advance haat ana Bound Vi um 


GG G Ge 


Federal Supplement 


Reporting the current decisions of the District Courts of the United State 
and of the U. S. Court of Claims. 


cl P D 


neets and Bound V 


Fe 
r 


West Publishing Company 


St. Paul, Minn. 
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‘The Lawyer and the Public’ Is Title of Coming 
Radio Series 
MARTIN, President of the 
number of 
thers of tl ench and bar and of the law 
eaching pi n will be on the program of a 


over a national 


, ’ +} 
okup unde! sponsorship of the 


American Bar 


evening of Febru- 


ry 12 rl residents of the American Bar 
\ssociat ( the Harvard Law School, 
he preside \merican Law Institute, the 
t re t the ian Bar Associa- 

e ent of the American Judica- 

re Socie the ell | vn speakers will 
Tl tit en to the entire series, “The 
Lawyer and t Public,” is suggestive of the gen- 
ral pury f the project, which is to acquaint the 
ymai efforts being made by the bar to 
nprove tl inistration of justice and to show 
he great Ities which lie in the way of this 
isk l hic the American Bar Associa- 
yn is reform will be brought out 
and the ne ty for lawyers, through bar organ- 
rations, 1 k with a united voice will be em- 
yhasized e work of the law schools, of the 
American | Institute, of the Institute of Law 
f Johns | University and of the organized 
t 1 council movements will all be 
uched 01 eforms in legal procedure which at- 
empt to 1 a system built up through the ex- 
erience are necessarily slow and difficult 
o bring about, but the pubiic, in a natural impa- 
ience, ha led to realize this. Particularly in the 
ist gene howe local, state and national 





aw schools and research organ- 


izations have given much thought to this problem, 
and the speakers on this program will bring these 
facts home to the public and will point out what is 
being done in an effort to make justice more sure, 
more speedy, and more easily available to the aver- 
age citizen. 

The Columbia Broadcasting Company has con- 
tributed the radio time and the addresses will be 
made under the auspices of the National Advisory 
Education. Mr. Robert A. 
Millikan, the distinguished scientist, is president 
of that organization, Mr. Norman H., Davis is chair- 


Council on Radio in 


man of the board, and its vice-presidents include 
Walter Dill Scott of Northwestern, 
Michael Pupin, the inventor, President Livingston 
Farrand of Cornell, and President Robert Hutchins 
This fall the Council has been broad- 
casting weekly discussions on government and on 
Mr. Levering Tyson, 
director of the Council, estimates an average weekly 


President 


of Chicago. 
the economic wor'd today. 


audience of from two to two and a half million 
listeners. 

The American Bar Association program has 
been arranged by the Council on Legal Education 
and Admissions to the Bar, and its chairman, Mr. 
John Kirkland Clark, will be in charge of a ques- 
tion-and-answer period of approximately ten min- 
utes following some of the addresses. Questions 
concerning any of the subjects discussed will be 
invited, and it is probable that the addresses will be 
reprinted and available for distribution at a small 
cost by the University of Chicago Press. 

As stated above, the series will open on Sun- 
day night, February 12, over a national hookup at 
an hour to be announced later and will continue at 
the same time each week for a period of fourteen 
weeks. One or two additional names may be added 
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but the speakers and their subjects will be sub 
stantially as follows: 

Clarence E. Martin, President of the American 
Bar Association—“The American Bar, Its Past 
Leaders and Its Present Aims and Ideals.” 

Roscoe Pound, Dean of tl Harvard Law 
School—Training for the Bar.” 

George W. Wickersham, President, The Amet 


ican Law Institute Restating the I 


John Kirkland Clark, Chairmar Section of 


Legal Education of the American Bar Association 
—‘The Lawyer’s Education” 

John H. Wigmore, Dean Emeritus, Northwe 
ern University Law School—‘S! ld the Publ 
Distrust a Lawyer?” 


James Grafton Rogers, Assistant Secretary of 


State—A Young Man in Searcl Profession In 


terviews Mr. Rogers on the Subject “Shall I Be 


come a Lawyer?” 

Silas Strawn, Former President of the Amer 
ican Bar Association and of 
Chamber of Commerc: ‘Tl l er and Busi 
ness.” 

Guy A. Thompson, Former President of the 
American Bar Association—‘What Is the Bar Do 
ing to Improve the Admit ice! 

Henry W. Toll, Managing Director American 
Legislators’ Associatio1 ‘Reforming the Law 
Through Legislation.” 

Philip J. Wickser, Secretar Ni York Board 
of Law Examiners, Hon 
Governor of Rhode Island nd Robert T. Me 
Cracken, Chairman of the Philadelphia County 


YN 
f 


Board of Law Examiner “Sifti dates for 
a Lawyer’s License.’ 

Newton D. Bake: “When Lawyers Speak 
With One Voice.” 

“How the Law Functions in Society,” A Sym 
posium by Professor Karl Llewellyn of the Colum 
bia University Law School, Professor Walter 
Wheeler Cook of the Instituté f Law of Johns 
Hopkins University, | rot 1 

Professor Felix Frat furtet f the H irvard 
Law School, on a subject to be announced later 


John W. Davis—‘“Selecting Judges.” 


New Committees and Their Work 
RESIDENT MARTIN’S committee appoint 
ments will be found in another part of this issue 
A glance over the list that rai new spe 
cial committees have | lded 

One of the most important of these is that on 
“Federal Judicial Appointments,” of hich Hon 
John W. Davis is chairman It ll be recalled 


that at the annual meeting at Washington a resolu 


tion was adopted deploring opposition to the con 
firmation of Federal Judicial 1 ntees “predi 
cated upon disappr l of judici lecisions made 
by nominees in certain ¢ s, which decisions have 


been rendered in accordance with precedent and in 
the performance of that high dut hich calls for 
fearless and impartial determi n of all iss 
under the established princip! f law.” This 
solicitude with regar 
appointments took the further form of authorizing 





Theodore Francis Green, 





the President to appoint a committe: 


members for the pury 


nishinge to the Judiciary Committee of 1 S te 
information upon t fitness of nominees 
appointment. The committee was nam 


dent Martin in pursuance 


\ 
of for the St Tt € s that on Inte 
Relations, ¢ hi john H. Wig 
Creation of such a committee was re ( 
the report the .\ssociation’s Spe ( 


to Observe the International Cor 


parative Law, held at the Hague August 1932 
The report was signed by H. V. Merc: Cl 
man \ memorandum in support of tl 

dation was submitted to the Executive ( tt 
at the Washington meeting by Dean W re He 
stated that the recent Congress of { rat ¢ 
Law “showed plainly that the time is rip tive 


iffiliation or cooperation (in some 


the Bars of the various nations.” 


\ resolution was adopted at th 

meeting that “the American Bar Ass 

the expansion of the existing facilit 

Library of Congress and het 

President of this Association to appoint ; 

Committee thereon to cooperate t 

to report at the next Annual Meetir This ex 
4 ] 44 | 


plains the creation of the new Com 








ties of the Law | il Té T\ ot ( (Tit it M 
am O. Murdock, of the Depart State 
Washington, D. ¢ is chairman e & ( 
mittee on Mexican Divorce Pract \ 
Frederic P. Lee, of Washington, D 

man, grew out of a report on this subj mitt 


to the Executive Committee by Chair: 
the Committee on Professional Ethi ( 


ance 


Earle W. Evans, of Wichita. Kan., 
F 4 - 


was authorized by the Executive Cor 
pring meeting at Washington, but 
the regular list of Special Committe 
for the first tim Its object is t 

the Associatio1 f American La - 
vestigating the feasibility of writing t 
tory of the United States The Ri 
Legal History, of the Law School 


planned to meet for a discussion 
Thursday, Dec. 2 
i tior ith the annual 1 n¢ tl 


xO, in connec , l 


organization 


Organization of Bar Journal Editors Launched 


MEETING for the purpose of d issing tl 
advisability of forming an orga! tio1 f 


editors of Bar Journals was held at V net 
D. C.. on Oct. 13 The meeting was Mt 
| ink P Barke I itor of the Miss ] 


nal, after considerable correspondence 
uunding out the views of those et 

particular form of editorial work. The 

tended by representatives of a doze1 

tions, and talks were made by Majo1 B. 
nan, Editor-in-Chief of the AMERI 
CIATION JOURNAL, Herbert Harley, S ft 
American Judicature Society and editor of 1 rean, 
and others. Mr. Barker was elected l 











» organization 
ne experimented 
ther. ( nting on the organization, the 


Society says 


“It appear ertain that in a few years 
i publ ished in 
cities. 
such 
acquiring 
thinly 
aid is being 
journals 


read 


evel { 1 in most of the large 


Utah Stat for instance, undertook 





lv jour first step after 
l I re I i 1other 
A nulated state , 2 t. Cole nd 
These 
lawver's 
the tion they will disseminate will 
nal thought 
tivity tl other single factor. If their 
t appears prob- 
le. orgat t 1 them is a most desirable 
' . eas t in a variety of ways, not least 
nt of a new form 
nal honor.” 


A Gentle Re minder he piace — 
prs Ss > World Court 

A issue u t ession | carrying 
led bot ty plattorn been issued 
Republicans under the 
ndation. Both 
this question 
ll furnisl ing influence greatly needed 


derange- 


: . : . 
» the preset! te of world economic 





y 


Alfred E. Smith 
ocratic appeal, 
Members 
General James 
suthrie Harl 1. Silas H. Strawn, Charles D. Hillis 
ns of the country, 


cratic 


‘Ac the short session opens.” savs the Demo 
order to em- 
plication of the Democratic 
nlatfort ef > re mmending ‘adherence of the 
United Stat t- +] World Court with the pending 
ralfil clear purpose 

the exercise 
xpediting the Court 
in order 
— s may be 


ratic nner! rt “we think 1 in 


e on the Senat lendar at the short session, 
+1 it the re te on the Court 
Mar ( 
our view that the 
ation of the three 
rably reported to 
¢ ions Committee on 
Ta 1 last hich. when ratified, will achieve 
the thet the United States to the Court. 
Whether: t | ever, vou agree with us that 
ited States to the 
Court is de ble, we assume vou our con- 
is been so long pend- 
n the merits. 
a peculiar sense, the 
The question 
now e is hether adherence is 
lesirab] red by the passage of the Senate 
e pending 
6 reservations. 


We note 


share 


Nenate 


6) but whether the thre 
4 4] Canate’« 197 


“eT, ment they do 


with 
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pleasure that Democratic 
agreed with the Administration that the conditions 
originally imposed by the Senate’s reservations 
have been unequivocally met. That conclusion has 
been bulwarked by expert study on the part of such 
authoritative bodies as The American Bar Associa- 
tion, which, through its appropriate committee, (in 
a report later adopted by the whole Association) 
has clearly stated that the pending protocols ade- 
quately protect the interests of the United States 
in every respect and clearly fulfill the Senate’s 1926 
reservations.” 

The Republican letter quotes the Republican 
platform, declares that the position of the United 
States is fully protected by the pending protocols 
and continues as follows: “Action upon the Court 
measures has in previous sessions been deferred on 
the ground that pressing domestic legislation of an 
economic nature made it impracticable to take the 
time for considering the Court treaties. Urgent 
questions confront the short session also, questions 
deriving both from the troubled situation at home 
and from the troubled situation abroad. Far from 
constituting a reason for again deferring action, the 
present troubled condition of the world points im- 
peratively to the need for clear endorsement of the 
stabilizing principle of judicial settlement of those 
disputes which will continually arise between na 
tions, the more frequently as their economic inter 
relations become the more complex. 

“We urge that the delay on the Court measures 
now be terminated and that, in accord with the 
spirit of the 1932 Republican platform, the question 
of ratifying the three pending protocols be expedited 
on the calendar of the short session, in order that 
the record vote may be reached before the fixed 
date of adjournment on March 4.” 


ieaders generally have 


Fellowships in International Law to Be Awarded 


HE Division of International Law of the Car- 

negie Endowment for International Peace an- 
nounces that fellowships in international law will 
be awarded for the academic year 1933-1934. These 
fellowships, as is now generally known, “have been 
established by the Trustees of the Endowment for 
the purpose of providing teachers competent to give 
instruction in international law and related sub- 
jects, as an aid to the colleges and universities in 
extending and improving the teaching of those 
subjects 

Two classes of fellowships are awarded, Teach- 
ers’ Fellowships and Students’ Fellowships. The 
first will go only to applicants who have taught in- 
ternational law or related subjects for at least one 
year, though an equivalent in practice may be sub- 
mitted. They are awarded for study abroad and 
carry a stipend of $1,500 and an additional $300 to 
cover the cost of transoceanic passage. Students 
Fellowships will be awarded only to graduate stu- 
dents holding the equivalent of a bachelor’s degree 
The stipend attached is $1,000 and study abroad is 
permitted, but there is no additional amount al- 
lowed for ocean travel. 

Application blanks and further details will be 
furnished, upon request, by the Committee on In- 
ternational Law Fellowships, 700 Jackson Place, 
N. W., Washington, D. C. Applications will be 
received up to March 1, 1933. 
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New Home of the University of Virginia Law School 
HE new home of the University of Virginia 
Law School, Clark Memorial Hall. has recenth 
been completed. It combines exterior dignity 

and interior beauty with a general suitability for 

training in the legal profession that places it among 
the noteworthy buildings for the teaching of law 
in America. 

It has been made possible by a gift of $350,000 
from William Andrews Clark, Jr., of Butte, Mon- 
tana, and Los Angeles, California, who is a gradu- 
ate of Virginia’s law class of 1899. [t is a memorial 
to his wife. 

3uilt as it is of brick from the red clay hills 
of Albemarle, and trimmed in white plaster, stone 
and marble, it is in complete harmony with the 
scheme of University architecture set by Thomas 
Jefferson. It has its own distinction, none the less. 
The major’ central structure, surmounted by a 
pyramidal roof of slate, is flanked by two smaller 
wings each containing a large classroom. In front 
of the whole group is a brick paved court enclosed 
by a stone balustrade. 

The main entrance to Clark Memorial Hall is 
between the white columns of-a handsome portico. 
Above the Corinthian capitals is a classical pedi- 
ment of marble. Here is carved an inscription writ- 
ten by Professor Leslie H. Buckler, “That those 
alone may be servants of the law who labor with 
learning, courage and devotion to preserve liberty 
and promote justice.” 

In its simplicity the entrance hallway gives 
little or no hint of the beauty, almost splendid, that 
is beyond. On the left a door, above which is the 
one word “Dean,” gives admittance to the office 
suite of Dean Armistead M. Dobie, who has but 
recently taken over the duties that William Minor 
Lile was forced to surrender on account of bad 
health. On the right wall are glass enclosed boards 
for departmental notices. The main part of the 
building is still beyond. 

Through a high and open doorway the visitor 
may catch a glimpse of the memorial hall, which 
is the most impressive single feature of the build- 
ing’s interior. At the opposite end of the hall, 60 
feet away, may be seen the dedicatory panel by 
Allyn Cox, the distinguished young mural painter 
who is the son of one of America’s best known 
artists. 

Mr. Cox has been commissioned by the donor 
of the building to complete the decoration of this 
memorial hall. He is now at work on panels, con 
siderably larger than the one now in place, to fill 
the side walls. 

The dedication mural shows the bronzed and 
winged figures of Eunomia with the torch and 
Dike with the sword and between them a tablet 
words, “This building was 
‘erected by William Andrews Clark, Jr., LL.B. 
Class of 1899, in loving memory his wife, Mabel 
Foster Clark, 1880-1903, and is dedicated to the 
faculty, alumni and students of the Law School, 
University of Virginia, 1932.” 

The walls of the memorial hall, except for the 
spaces to be filled by the murals, are of travertine 
set off by columns of Levanto marble. It is floored 
with antique travertine. The names of Minor, 
Marshall and Lumpkin are hose of dis- 





inscribed with the 


os 


among 












around the cornice. Thirty feet from the floor is 
the peak of the shaded glass roof, through which 
the hall is made light. 

Larger than the memorial hall is the reading 


room of the library which extends all the 


across the back of the building’s main floor. Even 


larger still is the stack room under this where 


shelves may be placed for more than 100,000 lav 


books, when they are needed. The 29,000 law books 
now in the University’s collection are almost al 
shelved either in the library reading room or in 
the study room adjoining. Comfortable chairs f 
almost 200 young lawyers to read in quiet are pro 
vided in the reading room and the study room to 
gether. 

The library reading room is handsomely fur 
nished in oak. The walls are tinted an antique 


brown, lightened at the top. Eleven tall arched 
windows may be shaded to keep out the sun, or 
through them the student can look westward past 
Scott Stadium to the Ragged Mountains and the 
Blue Ridge beyond. For dull days and for nights 


the indirect system of overhead lighting can be 


supplemented by use of table reading lamps 


heavy, hammered brass. 


Desks for the librarians are in the center 
the reading room. Here a narrow stairway leads 
down into the stackroom below. At one sid 


the room is a small and automatic elevator to be 


used when several large books must be brought uy 
at one time. 

The study room is more modestly furnished 
than the library Nor does it contain nearly as 
much shelf space. At present it takes care of the 
John Bassett Moore library of international law, 
some general reference books and some of a cul 


tural nature. 
Six classrooms are provided for students in the 


three years of law. The largest of these are in the 
two smaller buildings that flank the main structuré 
and are connected with it by a glass enclosed ar 
cade. Two hundred students may be seated 


these classrooms which are construct 
theatres. Over the lecture platform in the east 
room is a more than lifesize portrait of Lord Mans 
field, painted by Prince Pierre Troubetz! 
Somewhat smaller is the general classroom 
third year students in the main building on th 
opposite side of the memorial hall from the stu 


11 1 


room. On the upper floor are three smaller class 
rooms, one seating 75 and two 45 student 

On the upper floor a balcony gives a view int 
the spacious memorial hall. Opposite this is a 
room, about 25 feet square, set aside for the moot 
court. This is fitted as a miniature court of law 
It is indirectly illuminated from lights hid under 
its vaulted ceiling. In carved panels on the bacl 


wall will be recorded the names of winners in 
annual competition of the legal clubs. On t 
are also offices of faculty members and a loun 
the professorial staff. The Virginia Law Review 
has its offices here also 


Unusual facilities for the comfort and conveni 
ence of the students are provided on the lower floor 
Here is a spacious student lounge with easy leather 


chairs and couches, heavy rugs and shaded lights 


At opposite ends, 60 feet apart, wide open fireplaces 


tinguished American and English jurists engraved 
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be kept fill th blazing logs in the winter. 
is room is p | in plaster in the colonial man- 
Across tl ll a room contains a locker for 

ery student and toilet facilities are beyond. 
Clark Memorial Hall was planned by the 
niversity’s committee of architects, which in- 
Blair, 96, of New York City; 


udes Walte1 iT, 
’rofessor Ed: S. Campbell, head of the school 
; architecture hn K Peebles, "90, of Norfolk, 


i 1., and R ee Taylor, 01, of Baltimore. 











“ The Silver Lining 
' has re Dean Charles E. Clark, of 
the Yale | hool, to find a professional silver 


ning to t economic depression. In his 
nual report to President James Rowland Angell, 

ff Yale University, he says: 
“Serious students of the law have for some 
me regretted easing subservience of many, 
perhaps most the brilliant minds in the profes- 
ion to the det ls of a business economy. The 
trend of th mes being what it was, this was 
hardly to be red at, much less checked in any 
suhstantial de The rewards both in money 
ind in high adventure beckoned the young man to 


Just as busi- 


nce and industry. 
1 £, 3 





ness and il interests were congregating in 
the great citi¢ » the richest professional positions 
. were found there also. Though they did not so 
rder it, the schools annually were preparing 
the majorit heir abler men for clerkships in the 
great urban | offices. A profession devoted by 
radition and training to community leadership 
seemed destined to sink to the rdle of servitor of 
modern bt 
“Then came the crash, and the rich financial 
rewards lI—at least temporarily. What is 
perhaps « e important, the glamour which 
has surrou1 | this type of practice has also les- 
sened. TI result is desirable. True, a certain 
number of | graduates, drawn by training and 
association continue to turn to the offices in 
the large « This is as it should be, for the 
work done these centers will remain important— 
| though perhaps not so exclusively so as formerly 
-and it should command the services of bright 
minds. But at the same time students of com- 


parable should settle in the smaller places 








New Home of University of Virginia Law School 








and there assume th 
positions of leadership 
which the lawyer held in 
the past and can easily 
take again if he so wishes. 


Law Schools Added to Ap- 
proved List 


HE Boston College 
Law School at Bos- 


ton, and the School of 
Jurisprudence of the Col- 
lege of William and Mary 
at Williamsburg, Vir- 
ginia, have been placed on 
the approved list of the 
American Bar Associa- 
tion by action of its Council on Legal Education 
and Admissions to the Bar. This makes a total of 
82 schools on this list at the present time. 


Interstate Conference of Legislators to Deal With Tax 
Conflict Problems 


i> )R the purpose of grappling with the problem 
of conflicting taxes collected by the federal gov 
ernment and by the states, an interstate conference 
of legislators will convene in Washington, D. C., 
on February 3. This decision was announced by 
former state senator Henry W. Toll, executive di- 
rector of the American Legislators’ Association, 
upon the adjournment of a two day meeting of the 
Association’s board of managers at Washington, 


D. C. Members of the board of managers—all of 
whom are state legislators—were present from 


Massachusetts, New York, Maryland, Virginia, 
West Virginia, South Carolina, Tennessee, Ken- 
tucky, Wisconsin, Minnesota, Colorado and Cali- 
fornia. Members of other legislatures were also 
present. 

Some of the conspicuous cases in which fed- 
eral taxes and state taxes are already conflicting 
are income taxes in twenty states, inheritance taxes 
in every state, tobacco taxes in thirteen states, 
gasoline taxes in every state, and numerous other 
excise and privilege taxes. President Hoover's 
recommendation of a federal tax on practically all 
manufactured articles except food may be prophetic 
of a similar conflict of sales taxes collected by fed- 
eral and state governments, since nine states al- 
ready have general sales taxes and many more are 
likely to establish them at their coming legislative 
sessions. 

Coordination is sorely needed, we are told in a 
statement released to the Press, but at the Wash- 
ington meeting the legislators “repeatedly empha- 
sized the necessity of weighing the problem from 
the standpoint of the states. If the decision of 
these issues is left entirely to the federal govern- 
ment, it is felt that insufficient attention will be 
given to the taxing needs of the 48 commonwealths. 
There should be an understanding between the fed- 
eral government on one side and the 48 states on 
the other side.” 
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CONSENT RECEIVERSHIiPS IN THE FEDERAL COURT 


rowing Stor Criticism by Creditors Who Allege Abuse of This Jurisdiction by De- 
fendant itions—Recent Cases Supporting This View—General Principles 
Governing Consent Receiverships Firmly Established by Many Decisions of 
Higher Federal Courts—Imperative Need of Such Machinery for Pro- 


1 of Creditors—Need for Simplification of Procedure* 





By BENJAMIN WHAM 
Member of the Chicago Bar 


uncements by 
consent receiv- 


erships in t leral court and the gathering 
ussions { n store and other cases may 
caus 1 again briefly into 
s subse 
| 

It will | lled that there are no federal 
tutes of pplication to this field of juris- 
‘ case < tional bank or 
ther federal | ng institution and the Bank- 
iptcy Statute t the reports are full of cases in 
ich the fed urts have ppointed receivers 
orporatiot t with and thout the de- 

lant ¢ ( r 
This al tatutory authority has caused 
he federal « irts to rely upon their inherent 
uitable n the appointment of receivers. 
ese pow irticular eir exercise, have 
e th lual evolution and 
evelopm« é the er to appoint 
receiver 1 ncillary in nature and could not be 
voked 1 vas file 1 the suit must 


ymply with 1 requirements for federal jurisdic- 
| | ount involved, 


chancery and 
contract 
of equity. He 
lies by obtaining 
1 judgment having an execution issued and 
same federal 
nd law jurisdiction, 
came ] e f 1 simple ntract creditor to 
pply for a t Naturally, the courts held 
that the d ; entitled to a trial by jury, if 
it insisted this right, on the question whether 
he plaintiff claim, and, if it did so insist, re- 
il the legal remedies 
ere exhaust However, the court held, in an 
defendant could 
aive its right t sist on a trial by jury and, since 
le court e? 1 both law and equity jurisdiction, 
nt a receiver This de- 
rture | riginally confined to receivers for 

but has been gradu- 


rations generally.’ 


reditor had tanding in a court 


: : 
returned ? l Later, when the 


therwise 1 net ise. that the 


» consent receiver- 
application of a 
*This ' f Literary Club on Nov. 


F. & W. Grand 5-10-25 Cent 


simple contract creditor. It is the supposed abuse 
of this jurisdiction which has led to the growing 
storm of criticism by creditors who allege the de 
fendant corporations have collusively induced 
“friendly” creditors to petition for “friendly” re 
ceivers in an attempt to defraud other creditors 
This contention has been phrased as follows: 

“Often, in like cases, the strategy is to procure some com 
plaisant small creditor to pose as a friendly plantiff, to provide 
him with counsel from defendant's staff, to secure stranger 
counsel for defendant, to suggest other of defendant’s counsel 
for receivers, and to extend the activities of plantiff’s counsel 
to embrace like service for the receivers.” 

The next step, it is argued, is for the “friendly” 
receivers to disaffirm leases and other contracts 
under the protecting arm of the federal equity court 
and offer to assume new leases and contracts for 
a materially reduced consideration. And the land 
lords and other persons holding such contracts with 
the defendant company, facing the choice of acqui 
escing or litigating, usually acquiesce. In this 
manner it is said, the defendant companies, with 
the aid of courts of equity, obtain a most inequit 
able advantage. 

Those holding these views have recently received 
substantial confirmation from the decision by the 
Montana District Court in the F. & W. Grand 
Stores case.‘ There the primary receivers were 
appointed in the Southern District of New York 
and ancillary receivers were asked for in about 
forty federal districts upon bills of complaint filed 
by a simple contract creditor and consented to by 
the defendant company. It was alleged in the bill 
of complaint and admitted by the answer of the de 
fendant company that the company owed approxi- 
mately $2,475,000 due or about to become due; that 
it was a going concern with many stores and lease- 
holds, with assets exceeding liabilities, approxi 
mately $450,000 cash in bank and realizable quick 
assets. exclusive of cash in bank and merchandise, 
of the approximate value of $175,000; that its credit 
was impaired and it was or soon would be unable 
to keep sufficient merchandise on hand ; that to dis- 
continue business would involve loss to creditors 
and that many creditors were about to commence 
suit, and other like allegations, with a prayer, 
among other things for the apnointment of ancillary 
receivers. And it was suggested that the defendant 
company’s executive vice-president be one of them. 

After finding that the whole proceedings was 
“collusive, sham, fictitious, in bad faith, of ulterior 


: Hardy vs. North Butte Mining Co. (1927) 20 F. (2d) 967 
4 May Hosiery Mills, Inc. vs. F. & W. Grand 5-10-25 Cent 
Stores, Inc (1932) Supra. 

















































AMERICAN Bar ASSOCIATION JOURNAL 





motive for the benefit of defendant alone,” the 
court fined the parties and counsel for contempt of 
court with the following warning by way of 
dictum: 

“If the scheme be furthered by the operation of, say, 
an amiable court, what is it but employment of the judicial 
club to beat off and hold up creditors until, wearied, they 
settle with or wait the ple: Debtor’s executive 
vice president receiver shielded by the judicial gown? That 
the like is not uncommon is unfortunately true, is a scandal to 
courts of equity, undermines vital confidence in their impar- 
tiality, lessens essential respect due them in so far as their 
administration merits it and not at all to their anti- 
quated silken gown, impairs necessary prestige and real 
usefulness, and is of the abuses which incite congressional 
limitation of the jurisdiction of federal courts until soon they 
will be little more than police courts, incite amongst others 
the pending Norris Bill which, enacted as in due time it will 
be, will end all that jurisdiction based on diverse citizenship 
as are the instant proceedings and receiverships in general.” 





1« 
{ 


Further confirmation is found in the dictum 
of the Circuit Court of Appeals for the Seventh 
Circuit: “Counsel should avoid all hurried ex parte 
applications for friendly receivers. In fact, there 
should be no ‘friendly receiverships.’ ” 

This appearance of deception is aided by the 
devious refinements employed in the United Cigar 
Stores case. While it is in the bankruptcy court, 
the procedure may be used in equity and therefore 
may be noticed in this connection. As it is in the 
initial stages of litigation, only the barest outline 
is available but the facts are reported substantially 
as follows: 

United Cigar Stores of America, a New Jersey 
Corporation, is the original company. A Delaware 
corporation was formed and on August 9, 1932 
changed its name to United Cigar Stores. On 
August 17 its capital was increased from $20,000 
to $2,000,000. It is understood at that time assets 
in the amount of $2,000,000 were transferred to it 
from the New Jersey company. A number of sub- 
sidiary corporations were organized in various 
states at about the same time to take over the 
desirable business in their localities, The Delaware 
company assumed the profitable business of the 
New Jersey company and on August 29th the 
New Jersey company filed a voluntary petition in 
hankruptcy. Shortly thereafter representatives of 
the Delaware company and various subsidiary cor- 
porations offered new leases to landlords at greatly 
reduced rentals. 

On the face of this recital, creditors and land- 
lords may well feel that fraud is being practiced 
by the transfer of assets to new corporations or- 
ganized to carry on the business. Without assum 
ing to argue this point, it is understood that all 
the stock of the Delaware and subsidiary corpora 
tions was held by the New Jersey corporation at 
the time of bankruptcy and is now in the hands of 
the receivers, and the bankrupt claims that this 
procedure was adopted solely to avoid the cost and 
delay of ancillary receiverships, facilitate the carry- 
ing on of business during bankruptcy, and to bring 
about a speedy reorganization Yet, to the 
jaundiced eye of a long suffering landlord or cred- 
itor, such machinations may appear little short of 
devilish.® 


5 


II] 
Such in brief is the indictment. However, if 
we view the subject from a more impartial stand- 


5. Harkin vs. Brundage (1926) 13 F 1) 61 


6. Skyscraper Management, October 1932. p. 6 





point, we find that the general principles govern 
ing consent receiverships are firmly established by 
many decisions of the higher federal courts 
Charges of fraud, collusion and the like in a par 
ticular case do not alter them. Whether or not a 
case is a proper one for the cognizance of the fed 
eral equity courts depends upon its fact 

The gist of the opposition to this field of juris 


diction appears to be that there is no c 
in a consent receivership within the meanin 
section 37 of the Judicial Code." It is asserted 
the creditor complainant is in reality an agent o 
the defendant. In connection with this ch: 
as a part thereof is the non-sequitur that the mo 
tives of the parties are bad and therefore the entire 
proceedings are illegal. 

The United States Supreme Court in the 
Metropolitan Railway case® effectively 
this contention. In that case receivers had been 
appointed on a simple creditor’s bill with the con 
sent of the defendant company. In answer to the 
contention that there was no controversy, Peckham 
J. said: “It is insisted now that there was no dis 
pute or controversy in that case within the meaning 
of the statute, because the defendant admitted th« 
indebtedness and the allegations of the bill of com 
plaint, and consented to and assisted in the applica 


f 


tion for the appointment of receivers Notwith 
standing this objection, we think there was suc] 
a controversy between these parties is ce 


templated by the statute.” 

The court then pointed out that there ha 
been a demand of payment of a debt which was 
refused and that this constituted a justiciable claim 
and, as it was between citizens of different states 
involving an amount equal to that named in the 
statute, there was a controversy within the mean 
ing of the statute. He further stated it was not 
necessary for the defendant to dispute the claim 
“Jurisdiction does not depend upon the fact that 
the defendant denies the existence of the clain 
made, or its amount or validity. If it were other 
wise, then the Circuit Court would have no juris 
diction if the defendant simply admitted his lial 
ties and the amount thereof, as claimed, alth 
not paying or satisfying the debt. This would in 
volve the contention that the Federal Court might 
be without jurisdiction in many cases when, upon 
bill filed, it was taken pro confesso, or w! 
judgment was entered by default.” 

In answer to the charge of collusion the Court 
stated it could find no evidence to support the 
charge and that the Circuit Court found there was 
none; that, it did “appear that the parties to the 
suit desired that the administration of the railway’s 
affairs should be taken in hand by the Circuit Court 
of the United States and, to that end, when the suit 
was brought, the defendant admitted the averments 
in the bill, and assisted in the request for the ap 
pointment of receivers.” But the Court pointed out 
that there was no claim made that the averments in 
the bill were untrue, “nor the slightest evidence of 
any fraud practiced for the purpose of thereby cre 
ating a case to give jurisdiction to the Federal 
Court.” The Court then said, “That the parties 
preferred to take the subject matter of the litigation 
into the Federal Courts, instead of proceeding in 
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f the court state, is not wrongful. So 
as no imprep¢ ict was done by which the 
sdiction of Federal Court attached, the 

e for br uit 1s unimportant.” 
Naturally a bill of complaint, to warrant the 
: tment ve ilthough the defendant 
: ents, n equit This requirement is 
sfied ‘e allegation that a debt is 
ne and unsat l. “But,” quoting from an 
t of ¢ earned Har the Southern 
{ Ne York,® “if it appears that tie assets 
‘ r k enough to pay al! creditors, if 
; gene! er of attachments, executions, 


bills, a different situation is 


ented : I ration may well be solvent if 
a) ssets | long, and insolvent if they 
; thrown to t reditors for piece meal sale.” 
er such s a Court of Equity will step 
n the inte ecuring the greatest possibile 

ent rat creditors.” 

[IV 
\ re e records of decided cases as 
as direct contact with the business crisis in- 
ipably impr us with the imperative need 
some ma ry such as consent receiverships 
the prote creditors if for no other rea- 
That the abuses of this as well as of 
ery othe jurisdiction cannot be denied, 
it no valid c1 sm of the principle involved has 
me to oul ion. Much of the criticism un- 
a ubtedly is on a lack of understanding of 
he fundament egal and economic issues in- 
lved 

It should be noted that the bankruptcy courts 
e not oper solvent company and in order to 
e deemed i ent the company’s property must 
it a “fair valuation” be insufficient in amount to 
iy its debt Yet we see many companies with 
ist accumulations of frozen assets struggling 
ilong with ient liquid funds to meet their 
urrent obligatior and threatened with destruc- 
n by suits in many courts. If permitted to oper- 
te for a cor ively short period without em- 
barrassment there is real probability that these 
businesses ¢ saved and all the creditors pro- 
tected; but, if some method of proclaiming a 
temporary 1 itorium is not provided, there will 
b be a race gence and the business destroyed, 
thus in effect lling the goose which may, if per- 
mitted to | the much desired golden egg. 


Che creditors 


executions 


t on the scene with judgments and 
btain payment in full. The rem- 
then be thrown into the 
and the large majority of credi- 
tors will receive little or nothing 

No one is in so a position to see this 
situation de ping and to forecast the results as 
i directors of the company. Naturally 
hey have a nal interest in conserving the busi- 
ness and assets, yet, in most instances, their inter- 
ests are the same as that of the creditors. The 
salvation of all the creditors, not a few diligent 
ones, lies, in most cases, in keeping the company 
his can be done by the scaling down 
But it is difficult to 


nants of the ets will 
bankruptcy 


rood 
4 I 


the officers a1 
} 


in operation 





of overhead fixed charges 


Interstate Coal & Dock Co 281 




























persuade a large number of individuals to accept 
the necessary reductions voluntarily. 

Under these circumstances, knowing the con 
ditions, would the officers and directors fulfill their 
full duty to creditors as well as stockholders if they 
did not actively bring about a consent receivership 
before the company is actually insolvent? It is 
only by so doing that they can effect the reorgan 
ization necessary to preserve the business, or, if it 
becomes apparent that this is impossible after a 
brief attempt, liquidate the assets in an orderly way 
and so pay the maximum amount to all creditors 
alike in their respective classes. Can there be any 
question that it is better for all te have this done 
before the company is actually insolvent? 

Another advantage to creditors of an equity 
receivership over bankruptcy lies in the difference 
in the effect upon contingent liabilities such as 
unaccrued rentals on leases and the like. Without 
going into the many ramifications of this subject, 
it is our understanding that in bankruptcy only 
those liabilities which have actually accrued are 
provable debts, and, in the case of the ordinary 
lease, rentals accruing after adjudication are not 
provable. Accordingly if the trustee rejects the 
lease, the assets of the estate are not liable for fu- 
ture rentals.“ On the other hand, if the company 
is in equity receivership and the receiver rejects 
the lease, both the company and the assets are liable 
in damages for the difference between the amount 
of the rental called for in the lease and the amount 
received for the balance of the term, less a reason- 
able discount for cash, providing the landlord 
shows reasonable diligence in finding a new ten- 
ant." This gives the trustee in bankruptcy a much 
greater advantage over the landlord than the re- 
ceiver in equity has in negotiations for lowered 
rentals. 

It should also be noted in this connection that 
in the event a reorganization is attempted, under 
the doctrine of the Boyd" case, the interests of 
creditors are most zealously safeguarded by courts 
of equity. 

V. 

It would seem constructive criticism should 
be directed, not at the principle involved but, at 
the method and machinery used. The time hon- 
ored procedure in all cases, except those which 
come within the narrow limits of sections 55 and 
56 of the Judicial Code™, is to appoint ancillary re- 
ceivers in all districts in which the company has 
branches or any considerable amount of property. 
This requires one or more local counsel in each dis- 
trict and perhaps a local receiver, in addition to 
the domiciliary receivers and their counsel. All of 
them render necessary service and are entitled to 
reasonable compensation. Bills of complaint, an- 
swers, petitions, reports, audits, appraisals and the 
like are filed in each district, many of them being 
duplicates of those filed in the Primary Jurisdic- 
tion. 

There is danger in every such equity receiver- 
ship that some energetic attorney, with three small 
claims, will attempt to have the company thrown 


10. Remington on Bankruptcy, 3d ed., Sec. 789 and cases cited 
11. Clark on Receivers, 2d ed., 4 

12. Northern Pac. Ry. Co. vs. 
i3 Cc. A. 116, 117. 


604 et seq. and cited cases 
oyd, 228 U. S. 482. 


28 U. S 
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complaint, | 
ployed by having a petition in bankrup 
by three additional friendly creditors. ‘1 
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judge who appointed the equity receiver and is 
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ruptcy filed by 
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obvious that 
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y filed 
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the same 
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unfriendly creditors and, if it becomes 
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the company cannot work itself out of 


in the Equity Court and it does actually become in- 
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judged bankrupt. 

The question who should be 
ceiver by the Equity Court is al 
one, On the one | conceded that 
the officers of the « mpany kK! y more about its 
operations than anyon the other hand, 
creditors may unconsciously 
place the interests of the 
creditors and undoubtedly there are many 


pointed as fre 
ys an awkward 


ind it must Dé 


feel 
ibove those of 
acts re 
quired of receivers with which the average business 
man is wholly unfam [Thus it is often a ques 
tion whether to appoint an c,fhcer or 
the company or a professional receiver 
Court, being called upon to make a decision 
King Solomon may divide the child by appointing 
both. 

That there is a need for simplification of this 
ls to amend the 
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and the 


like 


procedure is recognized in the B 
bankruptcy act now pending in t Houses of Con- 
supervision ot 
States** Pro 
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meet its 
for the 


gress which were drafted under 

the Solicitor General of the United 
vision is there made under which a 
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purpose of effecting a plan f reorganization 
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Ch following ( the Solicitor 
General’s Report t | 
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remedial process f ‘ 


is even more 


conducted by a corporatior ng 
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itors who do not appear in the proceedings ma ater years 
ar and ¢ he laim S$ against tne 
if the is t protecte l erests 
rhese a er ‘ 1e pI 
we believe, be fully met by a Simpie process u r the a 
rupt act wh s edicated upon the 1 t of cre . 
i ly re I the compesition provi s, t mpos¢ 
their debts and cl $s against a debtor. Pr 
principle applied positions, that the 
stantial majority of the creditors should contr c 
to be the protection and preservat 
ights ng business, subject at all times to a fir 
g by the court it what they propose lita 
to the minority, the proposed amendments t y afford a 
simple, pre mpt IT€ t Less I I I it Dut 
ey are retull rawn t ately pr ts 
en holders an r creditors, who appea t 
Sl re t terests [air 
by Casn payme t 
b] ft nN KK ers € 

















AN ANOMALOUS AND TOPSY-TURVY APPELLATE 


SYSTEM 


\n — Pyramid 


-Appeals from One Lower Tribunal to Eleven Appellate Courts— 
De cisions of the United States Board of Tax Appeals by the Circuit Courts 
-Jurisciction Conferred by Stipulation of the Parties 
Problems of Venue Confronting the Practitioner—Strange Oppor- 

— Cross-Appeals to Two Different Courts, etc. 


By JAMES CrAIG PEACOCK 
Member of the District of Columbia Bar 


Review 
of Appeals—Constitutionality 
Curious 
tunities Open to Him 
HE word ppellate” ordinarily brings to a 


2 picture of a single superior or 
1 over and above a number of in- 


lawyer's n 
supreme tt 


rior tribunals. A picture typified by a pyramid, with 
» one appellate tribunal at the apex. But the anoma- 
1s, upside-down appellate system to which the read- 


just the reverse of all that. 
inverted pyramid. It 


er’s attention is invited is 


I+ 


is accurately pictured by an 


onsisted originally of ten independent appellate 
tribunals (whicl imber has since been increased to 
eleven by the creation of the Circuit Court of Appeals 


for the Tenth Circuit), all having coordinate jurisdic- 
tion to review the decisions of a single inferior tribunal. 
We refer to the jurisdiction conferred by the 
1926 upon the Circuit Courts of Ap- 
Appeals of the District of Co- 
lumbia to decisions of the United States 
Board of Tax Ap} That Board had been created 
by the Revenue Act of 1924 in order to give taxpayers 
in opportunity for review by an independent tribunal 
before being upon to pay deficiencies proposed 
by the Commissioner of Internal Revenue. 

pendent of the Treasury Department, 
parties (i. e. the taxpayer as petitioner and 
Internal Revenue as respondent ) 


Revenue Act of 
peal and the Court 
review the 


1 
Cais, 


4 lle 
or assessed 
It is entirely ind 
and the 
the Commissioner of 


come before it an equal footing, just as the plaintiff 
and defendant law suit ts jurisdiction extends 
to income, excess profits, estate, and gift taxes. The 
original had no provision for direct review of the 
decisions of the Board. If the deficiency was ap- 
proved by the Board, the tax became collectible and the 
taxpayer's only recourse was to bring an original suit 
for its recovery in the Court of Claims or in a United 
States District Court. If on the other hand the de- 
ficiency was disaj proved by the Board, the Govern- 


ent could seek to collect the tax only by itself bring- 


ing a suit against the taxpayer. This soon gave 
promise of producing much duplication in these lower 
tribunals, and two years later Congress in Sections 
1001-1005 of the Revenue Act of 1926 provided for 
direct review of the decisions of the Board by the Fed- 
eral appellate courts. Sec. 1001(a) reads: 

“(a) The decision of the Board rendered after the enact- 
ment of this Act may be reviewed by a Circuit Court of 
Appeals, or the Court of Appeals of the District of Columbia, 
as hereinafter provided, if a petition for such review is filed 


missioner or the 
is rendered.” 


by either the 
after the de 


taxpayer within six months 


Thus came about a strange new appellate system. 
Unlike Tops lid not grow. It was not the product 
of evolution. It was revolutionary, and like the god- 


dess of classical mythology sprang forth full grown 
from the head of Congress. There had never been 
anything just like it. Quite true, certain orders of the 
Interstate Commerce Commission, the Federal Trade 
Commission, and one or two other Government agen- 
cies had been subject to a limited and indirect review 
in more than one Federal court. Probably the nearest 
approach to anything of this sort had been the review 
provisions of the Federal Trade Act (U. S. Code, Title 
15, Sec. 21) and of the Packers and Stockyards Act 
(id., Title 7, Sec. 194), the whole scheme of which acts 
was, however, fundamentally different. But this new 
provision of the revenue laws was something very dif- 
ferent again. Never had there been, to this writer’s 
knowledge, anything in the way of a direct appeal by 
either party as a matter of right to one of ten or eleven 
courts from a single tribunal, whose decision was thus 
made subject to reversal on the record in exactly the 
same way and for the same reasons as that of a trial 
court. For while strictly speaking the Board is not a 
court (Old Colony Trust Co. v. Commissioner, 279 
U. S. 716), it is in fact a court in almost everything 
but name. It is bound by the rules of evidence, and 
the statute thus requires it in effect to function just 
like a court. 

To its authors and its draftsmen, and to the Con- 
gress which passed it, this new provision of the Rev- 
enue Act of 1926 probably at the time seemed a very 
simple way of accomplishing the desired end of per- 
mitting the appeal to be litigated as near as possible 
to the taxpayer’s home. But like any radical change 
in an established order it brought with it many unan- 
ticipated and unexpected results—as we shall see. And 
right here let the writer state that this article was con- 
ceived in no critical or hostile spirit, nor with any 
purpose to urge repeal of a system which as a whole 
he deems a reasonably good one. Rather is its purpose 
to bring to the attention of the profession what might 
be considered as an interesting legal phenomenon, and 
to point out to those more immediately interested in 
this practice certain latent possibilities—some advan- 
tageous and some disadvantageous. 

3efore turning to a more detailed’ discussion of 
this provision we pause for a moment to consider its 
constitutionality. For several years any possibility of 
question on that score had been considered as finally 
settled by the decision of the Supreme Court in Old 
Colony Trust Co. v. Commissioner, 279 U. S. 716, but 
with respect to a petition filed by the Commissioner of 
Internal Revenue to review a decision in the taxpayer’s 
favor it has recently bobbed up anew in Commissioner 
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v. Liberty Bank & Trust Co., 59 F. (2d) 320. A 
wealth of legal lore and learning on this brarch of con- 


stitutional law, viz.---the jurisdiction wh. vay be 
conferred upon constitutional courts as distinguished 


from legislative courts, will be found well indexed in 
ir present purposes, 


the two cases just cited. For « 
however, it ‘ould seem sufficient to quote brief ex- 
cerpts from the majority opinion of the Circuit Court 
of Appeals for the Sixth Circuit in the Liberty Bank 


£ 


& Trust Co. case: 


“The initial question in case No. 5780 is whether this court 
has jurisdiction and power to hear and determine the ques- 
tions presented by the petition of the Commissioner. It is said 
that there is no such power because there is no ‘case or con- 
troversy’ within the meaning of Section 2 of Article 3 of the 
Constitution. The theory of that view is that the Board of 
Tax Appeals is an executive or administrative tribunal of the 
Government superior in authority to the Commissioner of In- 
ternal Revenue, and when the Board acted favorably t: 
taxpayer on its appeal from the deficiency assessment r 
by the Commissioner there was an accord between the tax 
and the highest administrative body, and no controversy re 
mained,” 


the 


* * * 

“In passing upon matters such as are involved in this case 

the Board exercises functions similar to those exercised by a 
trial court in a law case without a jury. Phillips v. Commis- 


sioner, 283 U. S. 589, 599 In our opinion they are matters 
susceptible of judicial determination. The order for re-argu- 
ment in the Old Colony Trust Co., case, supra, recited, among 
other things, that the court especially desired the assistance of 
counsel in respect to the question: ‘Was there power in Con 
gress to confer jurisdiction upon the Circuit Court of Ap- 
peals to review action by the Board of Tax Appeals?’ The 
question was not limited to reviews at the instance of the tax- 
payer, and in holding that such power existed in the case then 
under consideration the court said: ‘In the case we have here, 


there are adverse parties. The United States or its authorized 
official asserts its right to the payment by a taxpayer of a tax 
due from him to the Government, and the taxpayer is resist- 
ing that payment or is seeking to recover what he has al- 
ready paid as taxes when by law they were not properly due. 
That makes a case or controversy, and the proper disposition 


of it is the exercise of judicial power.” 
And from the rather ingenuous dissenting opinion 
of Judge Hickenlooper in the same case: 


“Insofar as the foregoing opinion recognizes and affirms 
the power in Circuit Courts of Appeals to entertain jurisdic- 
tion of a petition to review a decision of the Board of Tax 
Appeals when filed by the Commissioner of Internal Revenue, 
I am constrained to dissent. In such a proceeding I fail to find 
the ‘case or controversy’ necessary as a foundation of judicial 
action by a constitutional court. It is true that counsel for the 
taxpayer refused to argue this « itutional question, although 
requested so to Go by the court, and openly conceded jurisdic 
tion, and it is thus unlikely that any attempt will be made to 
bring the question to the attention of the Supreme Court for 
decision, and that this dissent is therefore but a vain act; but 
I nevertheless feel obligated to express the views which I have 
long entertained, but for n of which necessity has 
not heretofore arisen. Perhaps in some other case counsel may 
deem the question worthy of being brought to the notice of 
the Supreme Court, where, I feel, it should receive controlling 
and final consideration.” 





“But what situation is presented where, as here, the tri- 
bunal of final jurisdiction in the administrative branch of the 
government has spoken, has declared that no tax is due, and 
has set aside the assessment of the Commissioner? Thereby 
no obligation to pay has been created—no assessment of the tax 
remains. The only dispute surviving is one between execu- 
tives in the same general branch of the Government, the Com- 
missioner who maintains that a deficiency should have been 
assessed, and the Board of Tax Appeals, his administrative 
superior, which held that it should not have been. The tax- 
payer has become merely an interested spectator in this dis- 
pute between executives as to the proper performance of their 
duties; and he is interested, not because his pecuniary affairs 





are then directiy involved, but, indirectly, because if the only 
then existing controversy be ultimately determined in accord- 
ance with the contentions of the subordinate official a tax may 








thereafter be assessed. The settlement of such official dispute 

in the federal constitutional courts is wholly without prec« 
“There can be no question that the Board of Tax Appeal 

is an executive or administrative tribunal of the g 

The language of the Act is ‘an independent a; 

ecutive branch of the government’. 26 U. S. C. A 

In the Old Colony Trust Company case, supra, pag 2 t 

Supreme Court said: ‘The Board of Tax Appeals is not 

court. It is an executive or administrative board, upon the de ) 

cision of which the parties are given an opportunity to bas 

a petition for review to the courts after the administrative in 

quiry of the Board has been had and decided.’” 












































3ut if this question is still an open on 
leave it to some future counsel who is less reluctant 
to press the issue to final decision, for our present put 
pose is to write in a somewhat lighter and more popular 
vein of other even more interesting aspects of our 
subject. 

Before leaving Sec. 1001, however, just a wi 
about its second paragraph which provides 


= 
2 ay RE ean cran « 


“(b) Such courts are authorized to adopt rules for the 
filing of such petition, the preparation of the record for 1 
view, and the conduct of proceedings upon such review and 
until the adoption of such rules, the rules of such irts relat 
ing to appellate proceedings upon a writ of error, so far 

applicable, shall govern.” 


a 
A Na Rip caine. Ail: 


The council of senior circuit judges wl meets 
each October under the chairmanship of the Chief 
Justice of the United States was disinclined to seem 
to be forcing uniform rules upon the several courts 
It did recommend, however, a model draft, which has 
been adopted with but minor changes by the various 
courts. Just what are these minor differences in the 
rules of the several circuits is not of special interest 
in the present connection. But that there are such d 
ferences is at least worthy of note in passing % 

Perhaps the two most interesting questions 
sented by our subject are (1) to what court » take 
petition for review, and (2) what is the scope ar 
effect of the court’s decision on such a petition. W< 
will approach them in this order. 

The first of these questions in turn has two very 
distinct branches, (a) to what court must the petition 
be taken, and (b) to what court may it be taker As 
we go on the reader will appreciate the value and sig 
nificance of this distinction. 

The statutory starting point for our answer is Sec 
1002 of the Revenue Act of 1926, although it afford 
far from a complete answer. It is headed “Venue” 
and provides: 

“Sec. 1002. Such decision may be reviewed 

“(a) In the case of an individual, by the Circuit Cou 
of Appeals for the circuit whereof he is an inhabitant, or if 
not an inhabitant of any circuit, then by the Court of Appeal + 
of the District of Columbia. 


“(b) In the case of a person (other than an individual 
except as provided in subdivision (c), by the Circuit Court « 
Appeals for the circuit in which is located the office of tl 
collector to whom such person made the retur: r in case 
such person made no return, then by the Court of Appeals of 
the District of Columbia. 

“(c) In the case of a corporation which had no princip: 
place of business or principal office or agency the Unite 
States, then by the Court of Appeals of the District of Colum 
bia 

“(d) In the case of an agreement between the Comm 
sioner and the taxpayer, then by the Circuit Court of Appeals 
for the circuit, or the Court of Appeals of the District of Co 
lumbia, as stipulated in such agreement.” 

These provisions seem simple, but that they ar 
not as simple as they seem is illustrated by a case whic! 





early arose under this section. The Commissioner had 
proposed a large deficiency against a corporation, and 
the Board had finaliy entered a judgment of no de 
ficiency. The Commissioner was apparently uncertain 


as to which of two courts had jurisdiction so he filed 
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entirely sey petitions for review by the Circuit 
z of Ap the Second and the Fourth 
i s respec one petition was docketed in 
those « But that is not all. The tax- 
4 
s cl doubts, but they were not 
e as sioner’s. He thought that both 
e Commiss guesses were wrong, and that 
isdictio tually lay in the Court of Appeals 
the Dist Columbi l event he was 
file motions to dismiss the two petitions that 
ctuall the se never came to a head 
ise the Com: sioner for other reasons dropped 
natte etitions were dismissed on his 
B sness of this situation is readily 
rent, f werieved party does pick the 
iz venus e (formerly six) months period 
i r filing such a petition will usually have expired be- 
‘ e his advers : tion to dismiss is acted upon 
; even file 
To ex] the case just referred to would 
» long he present time and place. 
. howeve t original petitioner before the 
rd had bee successor corporation and the lia- 
v involved for the tax of its predecessor. 
e predeces ed its return in the Fourth Cir- 
e suct s a corporation with an office in 
Second Cit n filing in the Fourth Circuit 
Commiss assumed that the words “In the 
se of Sec. 1002(b) referred to the per- 
who m: the original return and whose original 
was The doubt which the taxpayer’s 
insel enterta it the same as to the soundness of 
% it theory | nce been confirmed by the Rusk and 
utheson c: fra, in which two Circuit Courts of 
\ppeal hav that the corresponding phrase “In 
eo lividual” refers not to the original 
dividual t but to his successor personal repre- 
sentativ ling in the Second Circuit it would 
eem tl ( lissioner had even less grounds for 
uccessfully 1 ng the jurisdiction of that court, for 
ile s if construed to refer to the suc- 
essor « may have filed its own return 
within that lit, it was not “the return” on which 
was based t x in question (i. e. the tax of the pred- 
ecessor corp tion) but the return of an entirely 
different tax e. that of the successor corporation 
whose own t 1s not in question). And if, as may 
well ha case, the successor corporation had 
been organized since the taxable year in question and 
therefore | not filed any return for that year, the 
§ situation w even more confused. To the writer 
it seems that the most probable jurisdiction was that of 
the Court of Appeals of the District of Columbia be- 
cause “sucl rson” (the successor corporation which 
would be tl irty respondent in the appellate court) 
had “made no return” relative to the tax liability of 
| he taxpayer whose tax was in question. But what- 
ever may h: been the right answer, the difficulties of 
thus conc¢ ind bringing forth full grown a com- 
plete leg ire apparent 
Of 11 n the great majority of cases where the 
ndividual yer is still living and inhabiting the 
same « r the corporate taxpayer still has its 
principal off wr place of business at the same loca- 
tion, no difficulty arises. But if the individual dies, is 
he any inhabitant” of any circuit? Or is 
‘the case” that of the original taxpayer or of his ex- 
' ecut ( he appellate venue different if the ap- 
peal to the Board is filed, or substitution of parties 
made, sul ne of the “Estate of John Doe” instead 











of “Richard Roe, Executor”? Or if he is a non-resi- 
dent does “inhabitant” have any different shade of 
meaning from “domicile” or “residence”? Such are a 
few of the questions that have arisen in the cases of 
individuals, and corresponding questions as to corpora 
tions might similarly be cited. It will also be noted that 
generally speaking the test of venue in the case of in 
dividuals is apparently the present place of habitation 
while in the case of corporations it is the place wnere 
the return was filed, which in some cases still pending 
was as long ago as twelve or fourteen years in the past 
This seemingly unnecessary differentiation which does 
not tend to reduce the confusion of an already much 
confused situation was only partially explained in the 
original report of the Ways and Means Conunittee of 
the House as intended “to prevent undue burden upon 
those circuits embracing States in which u vast number 
of corporations are organized.” 

This article would grow to an undue length did 
we seek to answer even the questions which have been 
suggested. But by way of iliustration of the reality 
of these questions we do pause to point out that already 
at least two Circuit Courts of Appeals have had to pass 
on the question of venue in the case of an appeal filed 
by an individual who dies while his appeal is still pend- 
ing in the Board. Incidentally it will be noticed that 
in both of these cases the opinions reveal a natural 
tendency of tribunals and Government agencies the 
world over to retain all possible jurisdiction (although 
it is fair to say that we will soon come to a group of 
cases which constitute a notable exception to any such 
rule). 

In Rusk v. Commissioner of Internal Revenue, 53 
F. (2d) 428, the Circuit Court of Appeals for the 
Seventh Circuit held as follows at page 430: 

“We are first met with the objection on the part of re 
spondent that this court is without jurisdiction to entertain 
this appeal by virtue of section 1002(a), Revenue Act of 1926, 
c 27, 44 Stat. 110 (26 USCA Sec. 1225 (a), which read as 
follows 

“*Sec. 1002. Such decision may be reviewed 

“*(a) In the case of an individual, by the Circuit Court 
of Appeals for the circuit whereof he is an inhabitant, or if 
not an inhabitant of any circuit, then by the Court of Appeals 
of the District of Columbia.’ 

“It is respondent’s contention that, inasmuch as Mrs. Rusk 
died prior to the date of the hearing by the Board of Tax 
Appeals of decedent’s petition for review, she cannot be con 
sidered as an inhabitant of this circuit at the time of the hear- 
ing and hence respondent argues that the Court of Appeals of 
the District of Columbia has exclusive jurisdiction. With this 
contention we cannot agree. Of course, at the time of the hearing 
Mrs. Rusk had no earthly habitation, but the situs of her prop- 
ery was still in this circuit, and her executors, who are now pe 
titioners are residents of this circuit. We see no reason why the 
word ‘individual’ as used in the first clause of section 1002(a), 
supra, should not be construed to refer to the executors as well 
as to decedent ; for while they are acting in their official capacity 
as executors, they are nevertheless individuals. It is inconceiv- 
able that Congress intended that the Court of Appeals of the 
District of Columbia should have exclusive jurisdiction of all 
petitions for review of orders of the Board of Tax Appeals 
where taxpayer dies prior to the hearing by the Board and such 
hearing is afterwards prosecuted by the executors of such 
estate. Respondent’s motion to dismiss the petition to review 
is overruled.” 

In Matheson v. Commissioner of Internal Revenue, 
54 F. (2d) 537, there was the additional factor that 
the executors themselves did not both live in the same 
circuit. The Circuit Court of Appeals for the Second 
Circuit ruled thus at page 538: 

“Because of the fact that William J. Matheson died before 
this appeal was taken and his executors were inhabitants of 
different districts, it is claimed that the present review is by a 
person who is ‘not an inhabitant of any district’, and therefore 
must be had in the Court of Appeals of the District of Colum- 
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bia. But, after the death i 

tors became the real parties in interest. McNutt v. Bland, 2 
How. 9, 11 L. Ed. 159. Each executor cou therefore, seel 
a review in the Court \ ls whereof he 
was an inhabitant, and the appeal in the present case might 
lie either to the Court of Appeal f t Secor Circuit, of 


which Willis D. Wood was ert ae sage Hage mcm Bir 
Appeals of the Fifth tol which 1 





was an inhabitant. In | ( I 2d) 428 
the Court of Appeals of the Seventh Circuit that the death 
of a taxpayer pending a review fore the Board of Tax Ap 
peals did not abate the proceed : er’s executors, 
who were residents of the S« th circuit ere substituted, 
and the decision by the Tax Board went them. It was 
held that an appeal from the Board of Tax Appeals properly 
lay to the Circuit Court Appeal f t seventh Circuit 
because the word ‘indivi i t 002(a) of the 
Revenue Act of 1926 embraced executor | as the original 
taxpayer 

“The words of sectiotr 02(a) pt that appeals by 
individuals who ar« 1it should be 
taken to the Court of Appeal f the strict of Columbia ap- 
parently relate to persons living utsic f any circuit, and 
cannot reasonably be thought t ver resident taxpayers who 
die leaving executors livir witl ne of the circuits rhe 
burden of requiring representatives of estates to proceed 
to Washington to have their appeals | i Id not be im 
posed without the plainest language V think the appeal 


was properly taken 

Thus it is also in effect held that where a taxpayer 
dies an inhabitant of one circuit, a the executor or 
only surviving executor is an inhabitant of another 
circuit, the petition for review must be filed in the 
latter circuit and not in the Court of Appeals of the 
District of Columbia. And that in the statutory phrase 


“In the case of an i lividual” th tter term refers 
to the executor and not to the origi taxpayer ! 

The provision of Sec. 1002(d) by which the 
parties may agree and stipulate as to which of two 


courts shall have appellate jurisdiction is perhaps the 
most unusual and interesting feature of the entire 
scheme. The possibilities of su 1 provision have 
even yet been scarcely realized after more than six 
years of active functioning thereunder. One important 
question as to its meaning and construction has, how 
ever, been finally settled by the recent decision of the 
Supreme Court in Nash-Breye r Co. v. Burnet, 
283 U. S 183, Does he circuit ean only the one 
circuit which otherwis¢ risdiction under 
the provisions of sub-divisions (a) ot of the same 
section? Or does it mean the (or in effect any) circuit 
stipulated in the agreement In the Nash-Brever case 
the Supreme Court held at 1 ise 486 that the election 
by stipulation, so far as concerned the Circuit Courts 
of Appeals, was limited 


< 
> 








“to some particular circu urt pe reviously described, 
necessarily that one which uld have entertained the petition, 
under (a), (b) or (c), in the absen greement u 
(d).” 

In so doing it affirmed the decision below of the 
Circuit Court of App id Circuit (42 
F. (2d) 192), which had in this stance denied its 
own jurisdiction and held that the right of the parties 
was thus limited. See also the same case at 44 F. (2d 
376, where the Circuit Court of Appeals for the Ninth 
Circuit (which in the light of the subsequent decision 
of the Supreme Court was apparent! proper court 
for review of the Board’s decisior lso denied juris 
diction. In at least six reported ca taxpayers have 
thus lost their rights of review (42 ] 2d) 189; 42 
F. (2d) 192, three cases; 38 | 2d) 764; 47 F. (2d 


768) through reliance on what seemed to them—or to 
their counsel—a clear and unambiguous meaning, and 
in at least three other cases (referred to by the Su 
preme Court at page 486 of its opinion in the Nash 








[hat so n Suc cases should 
irisen is a harsh commentary on the 
1acy of our | nugage when it 
dea be ex S iccurately l 
there ire still n embers of the } 
cespite¢ the reasol g which ipp< led t 
lopted by the c S the cases just 
unable to agree tl t the phr ise the (¢ \ 
Appeals for the circuit . as stipul 
agreement” does not mean what it se 
say, viz: the circuit which is stipulated 


So much as to where a petition for 
be filed he even more interesting aspect 
tion as to where such a petition may be file 
the reader’s permission, be deferred for 


1 
can be much more 


telligently considers 
tion with the other major question as to 
cision of an appellate cou 


w turn 





What then is the effect of a decisio 
these eleven Courts of Appeals upon a pet 
Board 


) f | 





VIEW of a decisio1 »f the oard oO! ia | us 
Section 1003(a pl ides that 
“the judgment of any uc! ourt shall be final, ex t t 
hall be subject to re y the Supreme ( 
states upon cert 
Che great mayjorit of these decisions 
under this provisi is in only a very small | ntag 
Sa petition for certiorari 
rt So far as concerns the 
e the finalit of such a « 
same as in any other cas¢ 
an appellate court \ final judgment ie « 
, 


Board in accordance with the mandate of 


juestion is concluded 


ce I cerned. 


before the Board and involving a 


milarly concluded by the decision of the ( t of Ay 
peals? Is the Government, which through its Commis 


T 
sioner of Internal Revenue is necessat 
parties in every one of tl 


T 
[s the very taxpayer who was the party petitioner be 


fore the Board in the original case similat ncluded 


as to his tax for some other vear for wl mav als 


have a pending petition which involves t 








tion? Strange as it may seem, the answer to all « 
these questions would appear to be “Not ne sarily 
Ordinarily a lower tribunal. such 
unquestionably is in its relation to the court 
which handed down the decision in quest 
thence forth bound \ that decision 1! ill - 
cases which come before it But that ; 4 
anomalies of this new upside down svst W 
lo not have n of lower t ~ ) 
ngle appellate « t We have n 
Sil ~ 2¢ lowe! I ] he biect [ , I \ 
ellate cou ts, s we sha sec 
r be \ vith absolute cert t 
ot the Boa cision which o1 
courts ! \ ( ed ror review \ 
the Board ¢ vhen beset with 
sses, but bes lgment it S 
times Sin #4 No ul Ba ( 4 
B. T. A. 615, s y simply mean ri t ’ 
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ous de 1e Board, and sometimes, as 

rfield r,24 B. T. A. 829, 

seve irts of appeals on such reviews 

led ng decisions and the question 

3 he Supret Court, it must 


On Was a very 


O » computation of loss on 
of stocl hliated corporation. The Board, 
of the Circuit Court of Ap- 
Circuit i yjton-Rand, Inc. 
’d) 77, said t page 620: 
; 


rt which decided 

c th the basis they 

ase, and, having in 

the several Circuit 

| be lax in our duty did we not 
ty [ tl Circuit Courts has 


Boat pressed itself in a similar strain 
hicl handed down in con- 
ment on the mandate of the 

cuit co : bular Priced Tailoring Co. 

Con nally reported at 8 B. T. A. 831 

| revers 1) 464. That its position in 

s respect 1 ustified is confirmed by the fact 

it only i t ro the Circuit Court of Ap- 

ls tor t Circuit. on review of its decision 
ed the conclusion that the 
cision of t rd “‘is ‘ordingly affirmed in its 

ty.’ ( m ver etc., v. Riggs Na- 


In tl ld Co se the Board at page 832 
er cit f its own decisions continued : 


I t t the Board in the foregoing 
Circuit Court of Appeals 
v. Commissioner, 
17 Fed i na ne t analogous issue by the 
h ( v. Moor tton Mills Co., 49 Fed. 
1it Court of Appeals for 
Se ( ersed tl soard in Ben Ginsburg Co., 
» B. T. A was decide n the authority of Ala- 
} boratior |, supra, which latter case 
Circuit Court of Appeals 
e principles enunciated therein have 
4 ited the Circuit Court of 

Appea Circuit in J na lag Co., supra. 
milar to those in the 
fore, becomes neces- 
whether it will decide the 
unt decision of the Circuit Court 
A ppe f Second Circuit in the Ben Ginsburg Co. 
use, t les enunciated by the Board 
e n Ala i rporation et al., supra, and other 
uses, appt { Circuit Court of Appeals for the Third 
Circuit : supra, and upon a somewhat 
ilog t Circuit Court of Appeals for the Fourth 

j t ls ( , Supra, 

‘A uid by the United States District Court in 
F 17 l. (2d) 559; “The ques- 
hat may be made of a loss is 
| t t in vi f the nflicting decisions in the 
nited St t ( t f Appeals on the question in 
that tl ase of Alabama By-Products Cor- 
borat ; bra, which we have followed since deciding 
the sar led by the Circuit Court of Appeals for 
he Fift ve now hold, on the authority of that case 
and Arr supra; Hawley Investment Co. et 
i 1]. subra f Ww Sila 2 ‘ommissioner, supra, that 
Taylor Furniture Company for the calen- 
| lar yeat i the period January 1 to March 20, 1925, 
nay be rward and allowed as deductions in comput- 
g tl t net income of petitioner and the Taylor 
innit the period March 21 to December 31, 





se also suggests another an- 
scheme set up by Sec. 1002. 





Although the taxpayer in that case is a national bank 
doing business entirely within the District of Columbia, 
and although the Court of Appeals of the District is 
one of the eleven courts which have coordinate power 
of review of decisions of the Board, the jurisdiction of 
the Commissioner's petition for review in its case lay 
to a court whose circuit was entirely outside of the 
District. That was because there is no separate Col- 
lector of Internal Revenue for the District which i 

included in the territory of the Collector at Baltimore 
to whom the original return had been made in this case. 
It so happened that the question involved was one of 
general tax law, but it might just as well have arisen, 
as frequently happens, out of some peculiar local law 
relating to property, trusts etc., with which the Court 
of Appeals of the District of Columbia would have 
been thoroughly familiar and the Circuit Court of Ap- 
peals equally unfamiliar. In fact there is pending right 
now in the Court of Appeals of the District of Co- 
lumbia just such a case in which the situation is, how- 
ever, reversed. The case is that of a New York cor- 
poration and the major issue turns on a question of an 
implied or constructive trust under certain New York 
statutes. But it so happened that the corporation filed 
no return and under Sec. 1002 (b) the jurisdiction of 
the Court of Appeals of the District of Columbia is 
therefore mandatory to the exclusion of that of the 
Circuit Court of Appeals for the circuit which includes 
the State of New York. 

The provision of Sec. 907(a) of the Revenue Act 
of 1924, as amended by Sec. 1000 of the Revenue Act 
of 1926, that the “proceedings of the Beard 
shall be conducted . . . in accordance with the 
rules of evidence applicable in courts of equity of the 
District of Columbia” likewise gives rise to anomalous 
results. Here again the obvious purpose of this pro 
vision was in the interest of uniformity, but will those 
rules of evidence remain uniform when announced and 
interpreted by ten other appellate courts in addition to 
the Court of Appeals of the District of Columbia? Or 
will a decision of one of those courts on a question of 
evidence on which the Court of Appeals of the District 
has not passed be entitled to more weight than as 
merely persuasive authority in the trial courts of the 
District? Rulings of the Board on questions of evi- 
dence have in a number of instances been taken up on 
appeal. An interesting such case is R. Hoe & Co. v. 
Commissioner, 30 F. (2d) 630, where the Circuit 
Court of Appeals for the Second Circuit not merely 
reversed the Board but directed the entry of final judg- 
ment involving a large sum on the basis of a few short 
lines of testimony which the Board had at first admitted 
over objection and then on motion stricken out. 

It will thus be seen that counsel for a party ag- 
grieved by a decision of the Board and contemplating 
a petition for review may not merely have an option in 
the selection of a court for that purpose. He may also 
have the benefit of decisions of one or more of the pos- 
sible courts of review in making his own decision as to 
which court to select or to avoid. Let us see how all 
this works in practice. 

One option is theoretically available in all cases 
with the exception of a few unusual ones in which the 
jurisdiction of the Court of Appeals of the District of 
Columbia is mandatory, e. g., where an individual tax- 
payer is not an inhabitant of any circuit, where a tax- 
payer other than an individual failed to file a return, 
etc. In all other cases the parties may stipulate for 
review by the Court of Appeals of the District of Co- 
lumbia instead of by the appropriate Circuit Court of 
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Appeals. This provision has proved of great benefit 
to taxpayers who have found it ad ble to be repre 
sented before the Bureau of Internal Revenue and the 
Board by counsel resident in or neat is] ington and 
who do not want to swap horses t nsel—in mid 
stream. Indeed the further away from Washington a 
taxpayer lives or has its business tl re necessary 
it might have been to be represent y Washington 
counsel, and by the same token the more expensive and 
inconvenient it might be for that counsel to prosecute 


a petition for review in the circuit court of appeals 
back home. 


The benefit of this provision in practice re 
stricted almost altogetlie: cases which the tax- 
payer is the party aggrieved by the Board’s decision 
This is because the Commissioner of Internal Revenue 


has made a practice of always filing his own petitions 
for review in the circuit court of appeals. It is only 
right to say, however, that the General Counsel of the 
Bureau of Internal Revenue has been very reasonable 
and obliging in entering into such a stipulation when 
requested by the taxpayer. It is apparent, however, 
that there are at least two classes of cases in which he 
could scarcely be expected to so stipulate. One is 
where the Circuit Court of Appeals for the taxpayer’s 
circuit had already decided the same or a similar ques 
tion in the Commissioner’s favor, and the other is 
where the Court of Appedls of the District of Columbia 
had decided it against him 

The potential anomalies « w and curious 
appellate system may perhaps be best illustrated by 
actual cases, and we conclude with two such illustra- 
tions which have very recently come to the writer’s 
attention. 

One was a case involving a single question of law 
affecting the income tax of an individual who was an 
inhabitant of a circuit the Court of Appeals for which 
had already in another case affirmed an unfavorable 
decision of the Board on almost 


the precise question 
The decision of the Board was therefore a foregone 
conclusion, and the taxpayer's only hope was to take 
the case up on review to a court other than that for his 
own circuit. The taxpayer died just before the case 
was reached for trial, but unfortunately his sole ex 
ecutor was an inhabitant of the same rcuit (cf. the 
Rusk and Matheson cases. supra When the case 
came on for trial, the first thing to be done was the 
substitution of a new partv for the decedent taxpayer 
If “Richard Roe, Executor.” were substituted, and if 
the Rusk and Matheson cases are right in holding that 
“individual” in Sec. 1002(a) refers to the executor, 
etc., and not to the original taxp r, it would seem 
that he would be confined to a petition for review in 
the Circuit Court of Appeals which had already passed 
unfavorably on the question. Whereas if the “Estate 
of John Doe” were substituted it would seem that 


‘ ut 
under Sec. 1002(b ), construed in connection with other 
provisions of the act which recognize a: estate as an 
entity, the estate itself would have a to review by 
the Court of Appeals of the District of Columb a which 
had not passed upon the question and was not co 


cluded by the decision of the Circt Court of Appeals 
In other words, the whol ruture t this 1 irtic ular 


could be absolutely made or marred at the very be 
ginning of the trial by the precise phrace: logy of a 
motion which would ordinarily be nsidered as a mere 
matter of form, and which the reported cases indicate 
has just as often been made in one form as in the « ther 
and apparently always without any consideration 


The other case also happened to he that of a de 


cedent’s estate, but there were thres executors, of 
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B y rd adhere d to 1ts original decision ) its de 
controlling on the l in the instant case 
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Insulation Versus Federalization—The Wigmore Com- 
Bar Association Delegates Inaugurated as Delegate 
\chievements—Later Struggles of Opposing 
Program of Leadership, etc.* 





By Puitipe J. WICKSER 


tion to organize 


I Association 
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tional organization which 
legates representing 


-4 f +h 


s of the country. 


Association does not, today, coz- 


egates, ¢ 


~¢+ eve! more 
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uiry ‘ ether, 


1. and has never since been 
the inquiry projects re- 

al With the exception of 
Association en- 
placency, the hope 
has been re- 
tiv. indestructible. A review 
Books reveals the amazing 


plex destiny, 


that the 
ly desired more, rather 


ith other 


lence shows 
associations, and 
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whose dead 
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he plan. however miniature 
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on Coordination of the Bar; Chairman Conference 
Bar . {ssociation Delegates, 


1931-32 


in compass, upon which the Association 
tually operating. 

There are three classes into which most of the 
plans for the alteration of the structure of the As- 
sociation and the increase of its purpose have fallen. 
The first class contemplates an organization which 
shall remain self-contained, selective and exemp- 
lary, its potentialities to be realized only by the 
direct extension of its own activities. As Walter 
George Smith said, in 1888, such an organization 
“cannot be expected to work as does an ordinary 
legis'ative body. Its object is, by the reading of 
papers and the discussion of legal steps, to bring 
influence to bear on the bar of the country 

The second class contemplates an organi- 
zation which, by its constitution, makes provision 
for organic connection with such similar organiza- 
tions as qualify, thus hoping to influence a major- 
ity of the bar, otherwise than by the reading of 
papers and hortatory methods. Into this class fall 
schemes for federalization, and identity of national, 
state and local membership, of which the American 
Medical Association is the great example. The 
last class emphasizes relational values. It pictures 
an Organization primarily interested in the sales- 
manship of ideas, and the will to work for profes- 
sional ideals. It distrusts the efficiency and dis- 
likes the smugness of a narrowly self-contained 
body, but declines to be frustrated, in the establish- 
ment of genuine contacts, by an inabiiity to fashion 
a plan for the control of the Association which 
shall be instantly acceptable to those who now pos- 
sess it, and irresistibly alluring to a hundred thou- 
sand apathetic outsiders. Each plan has stressed 
insulation, schematic federalization, or affiliation. 

II 

From the organization of the Association, in 
1878, to the first Conference of Bar Association 
Delegates in 1916, a period of thirty-eight years 
elapsed. It was broken in the middle by seventeen 
years of placid self-esteem during which the theory of 
insulation was supreme. Activity meant self-expres- 
and self-extension. The first Sections were 
formed. Committee work increased in volume; 
conferences were set in motion to advise the pro- 
fession on specialized problems. The period re- 
flected the feeling, methods and philosophy of the 
country at large, which was still thoroughly in- 


was ac- 


sion 
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sular and individualistic. Contacts with other as 


sociations, though approved, were limited and 
feeble. State Associations were invited to report 
a summary of their proceedings for inclusion in 
the Year Book. They were also ted to send 
delegates under By-] [\ About half of them 
did so, “but the relationship thus established,” as 
described by one President, was “purely formal, of 
a social character, and resulted in nothing 


appreciable.” Introspection and suggestions for re 
form went out of fashion, and thi cked ceased 
from troubling. 

But those seventeen years, commenced 
in 1890, were the only years in which the Associa- 
tion was not considering and debating what it 
ought to do to get into closer touch with the bar. 
During the formative decade which preceded them, 
Simeon Baldwin’s original idea of a representative 
body came to the surface many times, without, 
however, receiving much help from him. But 
Broadhead, Bullard, William All Butler and Ru 
fus King had a good deal to sa Che Fourth By 
Law, just mentioned, as amended in 1880, author 
ized any State Association to send three delegates, 
and locals to send two when no State Association 
Illinois, India ind Nebraska sent dele 
but the num- 
ber of associations availing them es of the dis 
pensation did not average above five until 1888. In 
that year, eighteen were represented. The increase 
was probably inspired : 
cently formed National Bar Association—a strictly 
representative organization whicl 1 just met in 
Cleveland with 107 delegates, representing 2,000 
lawyers. Our meeting was at Saratoga with 12] 


existed. 
gates to the second annual meet 


of our 750 members in attendances Immediately, it 
was proposed that the Fourth By-Law be amended 
to permit any and all associations t nd delegates 
thus matching the progressiveness of the National 
James O. Broadhead, our first President, was then 
President of the National. He arrived at Saratoga 
as a delegate from it, bringing r ns of greet 
ing, proposals for cooperation, and promises not 
to compete. The question of whether to turn the 
American Bar Association into a delegate body was 
warmly debated, but the 1z vl voted showed 
strong disinclination to risk bet swamped by 
delegates from bodies over which the Association 
had no control, and which paid no part of its ex 


penses. Though the President spoke for the amend 
ment, it was, in the end, referred to the Executive 
Committee, whose rep 1889 etly nored 


it. The battle of ’88, however not an acci 
dental one. The defeated liberal made sug 


gestions before: Bullard, in support of Butler’s 


resolution directing the Executive Committee to 
frame a plan for membership which would insure 
the greatest efficiency, had urged representative or 
ganization (1882) and King had proposed that 


questions be voted on by m 
1890, all these ideas we laid under ground, where 
they peacefully reposed until 1% 


Cycles, howeve! ten ter te with som«e 
thing of an upheaval \bout tl time, a gentle 
man named H. S. Meécartne 1 the Associa 
tion. At the 1907 meeting, apparently without hav 
ing taken counsel in the right ter, he intro 
duced resolutions questioning tl tness of things 


as they were, and calling fo1 mittee to con 


sider complete reorganization. Many 
he ruefully explained that his adventure 
instigated by President Peck, and for 

could have cited chapter and verse frot 
dential addresses of Charles F. Mander 
and 1900, who, even then, had commer: 
Associ: i 


the Association did not refle 





ions of even its own members and proj 
ing by mail; he wanted headquarters « 
and, generally, a more modern organi 
once again, it was demonstrated that t 
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in suy 
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their consideration, eleve whicl 
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analysis of the situation S 
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Re gers did in 1 29, Dickins ym dre 
ing parallel of the American Medi 
contrasting our weakness in organ 
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Executive Committee was instructed 
attention to his suggestions, which in« 
tablishment of a journal, and the en 
full time officer [wo years later, it r 
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the time was inexpedient for any ] 
zation, but that it would be a good id 
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cis, advocating 1 membershi 


T 
t 
ittee Dickinson could be Chairman. ‘ 





I ulation deteate federalizatio iT 
terms of work was still unimaginable 
The main i e having been th 
three years of comparative calm fol 
1913, the questio1 reorgal iti 
iwain so vigorously that ten years « 
reaction set in The Conference of B 
tion Delegates was one of the resul 
then in play Che immediate causes for 
ration were three: the Wigmore C 
practical aspects oO! the work of the ( 
Professional Ethic nd the leader 
Root In 1913, Dean Wigmore adv 
reorganizatiot1 He was given a Con 
which, apparently, was the first Con 
to be allowed cart lanche in dealing w 
rect At the same meeting, the B 
amended, directing the Committee « 
Ethics to contact state and local 
to gather data on the subject of 
throughout the profession. The 
adopted in 1908. With faith in a pre 
nique, th \ss vas end 
them to the bar it the task \ 
| wer of a single « mittee iS 1T ¢ 
couple of y« f effort Acc 
Co! ttee ( yperation was 
sider the establishment of “a secti 
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the Conference of Bar As- 
Chicago on August 28th, 
of the Association’s meet- 
certain acceptable amend- 
the Wigmore Committee, 


en to print the Dean’s mi- 
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t authorized by any 
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state nd local associations 
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reliable assurances that they 
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improve our “de- 
iwh action by the general 
heretofore always timidly 
change to the Executive 
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ted owever, that there 
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there were present 


representing fifty-four Asso- 
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he x hundred which had 

te. The eighty-four, how- 
as many associations 

sent delegates 
. » 

Senator Root opened the 


‘The associations which you 


send you here be- 
eeling . . . that the 
exercising the full in- 


in the development 





of our law and institutions, and that the reason 
therefor is defective machinery.” Judge Baldwin was 
elected Chairman, and immediately called for con- 
sideration of two propositions, which nominees of 
the Executive Committee presented. These were 
that machinery be perfected to provide for refer- 
enda on important questions, both to the whole 
membership of the Association, and to the members 
of other associations through their own officers; 
and, that the President of each State Association 
be, ex officio, a member of the General Council. These 
proposals were recommended by the Conference 
and adopted at the annual meeting. They repre 
sent the farthest advance which plans for sche- 
matic federation ever attained. Although the 
presidents of thirty-seven State Associations 
served, nominally, on the General Council during 
the next two years, they soon demonstrated that 
neither they nor their associations were thinking 
in terms of the American Bar Association, which 
remained remote and imponderable to the vast ma 
jority. Had the State Association officials partici- 
pated actively, the resulting changes, in a short 
time, would, of course, have been profound. 

Though the Conference did not invent the 
proposals just described, it debated them vigor 
ously, and considered a priori, the character and struc- 
ture of the American Bar Association. It made 
recommendations boldly to the Assembly, tacking 
on one of its own—that thereafter, membership in 
a State Association should be a prerequisite to 
membership in the American Bar Association. En 
thusiasm ebbed, however, when it came to recom 
mending that General Council members and Vice 
Presidents be elected back home, and ebbed further 
when, on the floor of assembly, the recommenda- 
tion for identity of state and national membership 
failed of adoption because of the Executive Com- 
mittee’s objection. 

At the same first meeting, the Conference con 
sidered the question of permanent organization, and 
voted to ask the Executive Committee’s opinion 
It is interesting to note how conflicting ideas as to 
its true nature and probable future made them- 
selves apparent thus early. By name and nature, it 
was a delegate body. To what extent ought it to 
be a representative body? If enough associations 
endowed it with legislative power, it would, with 
certainty, usurp the functions of the American Bar 
\ssociation and, perhaps, supplant it. There was 
genuine concern on the point. Some years later, 
Senator Root remarked “. that once the Con- 
ference was not popular in the American Bar Asso- 
ciation, because some thought it was a sort of tail 
that was trying to waggle the dog,” and, at the 
first meeting, while he favored permanent organi- 
zation, he opposed any plan which might result in 
the formation of a new nation-wide association. 
There was, of course, small danger; the tombstone 
of the defunct National testified as to that. Fur- 
thermore, the State and local Associations were 
not ready to do their part. Hence, any hope of a 
venuinely representative organization, symmetrical 
and persuasive in theory as it was, never had a 
chance to «1cceed, and rightly so, for the Confer 
ence can not and should not compete with the As- 
sociation 

On the other hand lurked the danger that it 
would come simply to duplicate the work of the 
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other sections in the analysis and definition of ab- 
stract questions, but with less specialization and 
more diffusion of energy; that it would become 
merely a forum where members of the Association, 
disguised as delegates, could struggle over recom- 
mendations, which lost their vitality directly the 
hour of adjournment arrived, and seldom provoked 
action at home. Nobody wishes such a fate for it, 
nor was the need for just another section the rea- 
son that called it into being in the first place. 

And so it developed along a middle path, bal- 
ancing strength against weakness. It has always 
been a vigorous parliamentary body and more than 
a mere forum. But it soon demonstrated that it 
had no machinery for getting things done con- 
cretely. For instance, in 1917, the Ethics Com 
mittee of the Association reported that the State 
of Washington had, by legislation, adopted the 
Canons for members of the bar in that state. The 
Assembly thereupon referred the matter to the 
Conference with the suggestion that it bring about 
similar legislation in other states. In the begin- 
ning there was a widely held notion that the Con- 


ference might do that sort of thing, but, of course, 
it can not. It is not a substitute for the American 
Bar Association. Its history and characteristics 


are here analyzed to illustrate the fact that, because 
of its limitations, it can not, itself, afford represen 
tative government for the American Bar, but also 
to show that it is the one medium within the Asso 
ciation which illustrates the possibilities of repre- 


sentative government for the whole bar, and 
through which contacts, and actual 
with other associations, are kept alive 

As the Conference grew, it became a constant, 
flexible and powerful force in the field of worth- 


cooperat ion 


while propaganda, seeking to stimulate thought, 
rather than action, and, each year, doing so more 
authoritatively. It was in its forum that the first 
state bars to incorporate told an interested profes 
sion what that plan meant; with its help that the 
Judicial Council movement gathered impetus; be 
cause of it that the Association’s standards of legal 


1 


education gained national attention and endorse- 


ment. The list of its specific achievements is a 
long one. They may be summarized broadly under 


seven heads. The Conference has stood for and 
fostered: Coordination of the Bar: Judicial Coun 
cils; improvement in state bar organization; re 
form in procedure and in the administration of jus- 
tice; better judicial selection; advancing standards 
in ethics, in admissions, and in discipline; and it 
1 


has combatted the evil awful practice and of 





a subversive press. Its great special meetings in 


Washington, in 1922, on Legal Education, and in 
1926, on Incorporation of the Bar, stand as its finest 
achievements. Their significance is greater than 
commonly understood, for they represent the only 
two occasions in the history of the Association on 
which the whole profession attempted to speak its 
voice through representatives which its organized 
units had previously instructed. The decisions ar 


rived at reflected a genuine cross section of a na 
tional consensus and went a long way toward per 
manently defining the attitude of the national bar 
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State Bar Presidents and Ex-Presidents 
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reorganization 


along somewhat more conservative lines 

ecutive Committee appointed a Committe: 
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which silently dropped 
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lere was in the ratl 
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sperity ‘ s a rule, make the necessity 

( goes st emely portant. 

II] 
The strugg ichieve representative govern- 
nt in the n Bar Association, which has 
nued sit foundation, demonstrates two 
sitior : ciation organized solely upon 
embershij s, divorced from contacts with 
associat nd from the vast majority of 
Bar, is not ctory. Everyone admits that 
petiti her associations for the alle- 
ce and t { the individual lawyer is 
us to all erned, and that inherent limita- 
S tl | assembly form prevent its in- 
ite ¢ 1 render it neither truly delib- 
e 1 ré ive. Our present organiza- 
therefore, | ubsisted in spite of its weak- 
‘ something better. On the 
er ha that schemes for federation 
be acc e practical. They must not, 
tte surrender even partial con- 
l t] n to those who are not mem- 
rt it ist guarantee active partici- 
n by tl ire to cooperate under them. 
hemes for ration, fought over in the past, 
ve been ft ibjective They have been too 
ically perfect—dependent upon what people 
h than wh they probably will 
rl spect of the very perfection 
rat 1 deal of sincere effort. 
True pt therefore, would seem to lie in 
eli cture t earth-bound by the 
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es ni n complete federal organiza- 
, Realistic regard for conditions 
they exist ll indicate that such a theory 
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st ef harge of the tasks which lie be- 
e t fession The bar has always 
en ¢ th problems which affect every 
embe s confronted with espe- 
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e me \merican Bar Association and 
hich « ( by them alone. Their 
the hole profession, after 
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! é the bar, as a whole, pro- 
es te lelay and expense in the admin- 
how oposes to curb and 
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n proposes to show why the 
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Sad “4 lent litigation. The American 
\ he capacity to answer 
é I profession, and will 
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sociations were federated 
L, 

| B ‘ ciation can do. It 
nerv te nfer with State Asso- 
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ciations, and to develop with them definite topics 
for consideration by their members, and, under 
their leadership, by the local associations within 
their territory. This will require the American 
}ar Association to systematically obtain reliable 
information and data bearing on the interests, or- 
ganization, and characteristics of the bar in every 
part of the country. It will require a staff of full 
tithe competent junior officers, whose duty will be 
to effect personal contacts with the administrative 
and executive officers of State Associations, and for 
this purpose to travel throughout the year. Lastly, 
it will require that the Association have a definite 
program in the form of concrete suggestions and 
inquiries, prepared each fall, at the direction of 
its governing bodies, in order that there may be 
tangible bases for discussion. Such a program does 
not minimize the social aspects of our annual meet 
ings, nor does it unbalance our constitutional struc- 
ture. It emphasizes something which has already 
happened: that the Association has, in fact, become 
a vast business organization. Its business is to 
sell ideas to, and provoke reaction by 160,000 law 
To accomplish this, it should be organized 
organized, 


yers. 
as other successful businesses have been 
with an eye single to the work to be done. In 
precise terms, that work is te ascertaiu the senti 
ment of the bar of the whole country on those 
questions which most nearly affect its position of 
leadership and its economic status. The State As 
sociations are fully aware of the truth of these 
basic propositions. They unquestionably will co 
operate with the American Bar Association in the 
development of any definite program, but it is the 
American Bar Association alone which, as matters 
yet stand, can bring order out of chaos. When it 
has attempted to do so and, by conference and dis 
cussion with other associations, has ascertained 
from them what, in view of their particular situa- 
tions, is the best administrative machinery to en 
able all to work together, an invaluable body of 
data will be made available. Fact will then replace 
conjecture, and real progress will result—progress 
in the discharge of the duty of leadership which the 
whole bar owes to the public, and progress, like 
wise, for the American Bar Association, toward the 
more perfect achievement of its manifest destiny 


Cleveland Bar Institute Meeting 
IX hundred Cleveland lawyers active in the 
practice of law, most of them for many years at 
the Bar, attended a series of lectures given by Pro 
fessor Samuel Williston of the Law School of Har- 
vard University at the third Cleveland Bar Asso- 
ciation Institute which was held in Bar Headquar 


ters, Hotel Allerton, Monday, Tuesday and 
Wednesday, Nov. 21-22-23. 
The Institute was started last year by The 


Cleveland Bar Association for the purpose of pre 
senting to practicing lawyers of the Forest City a 
complete review of the law governing special sub- 
jects. The lectures started each day at 4:15 o’clock 
and continued until six o’clock, with an intermis- 
sion of fifteen minutes at five o’clock 

In the course of his addresses Professor Wil- 
liston discussed the important phases of contracts 
and the leading cases applicable thereto. 












THE PANAMERICAN CONVENTION ON COMMERCIAL 
AVIATION AND THE TREATY-MAKING POWER 





Question of Congressional Power Under the Treaty to Pass Legislation Governing All 


Aerial Navigation Throughout the United States 


Under the Constitution—Elihu 
Views Upholding Supremacy of 


Root’s 
Police 


Extent of Treaty-Making Power 


Exposition of the Subject—Opposing 


Against Invasion by Treaty—Recent Leading Cases Decided by United 
States Supreme Court, etc. 


By Joun C. Cooper, Jr. 


Chairman Committee on 


HE report of the Standing Committee of the 
American Bar Association \eronautical 
Law, as submitted at the Washington meet 

ing, raises an important question relating to the 

treaty-making power of the U States under 
the Constitution. in the report 
are briefly as follows: 

At the Sixth Pan American Conf 
Havana in January, 1928, a pri 
on Commercial Aviation was submitted and 
adopted. This Convention hereafter ratified 
by Mexico, Nicaragua, Panama and Guatemala. On 
February 20, 1931, the Convention was ratified by 
the Senate of the United States and became ef 
fective as a treaty of the United States as of August 
26, 1931. 

The report of the Committee incorporated as 
an appendix the full text of the Convention. Vari- 
ous articles of the Convention are discussed in the 
report, particularly the following 


nited 


The facts as set out 


erence held in 
posed Convention 


was 1t 


Article xv. The carriage by aircraft of explosives, arms 
and munitions of war is prohibited in international aerial navi 
gation. Therefore, no foreign or native aircraft authorized for 
international traffic shall be permitted to transport articles of 
this nature, either between points situated within the territory 
of any of the contracting states or through the same, even 
though simply in transit. 

ARTICLE XxIU. The establishment and operation of air 
dromes will be regulated by the legislation of each country, 
equality of treatment being observed 

ARTICLE XXIv. The aircraft of one c 
gaged in international commerc« ther contracting state 
shall not be compelled to pay gher charges in air- 
ports or airdromes open to the public than would be paid by 
national aircraft of the state visited, likewise engaged in inter- 
national commerce. 

ARTICLE XXxII (first paragraph). The contracting parties 
shall procure as far as possible uniformity of laws and regula- 
tions governing aerial navigation. The Pan American Union 
shall cooperate with the governments of the contracting states 
to attain the desired uniformity of laws and regulations for 
aerial navigation in the states parties to this convention. 

With reference to Article xv, it is apparent 
that the Convention directly assumes to control 
the carriage of explosives, arms and munitions of 
war, either between points situated within the terri 
tory of any of the contracting states, or through 
the same, even though simply in transit. It should 
also be noted that this prohibition is not limited 
to international traffic, but affects all planes author- 
ized for international trafic. As pointed out by Mr. 


ntracting state en 
with an 


other or 





Edward P. Warner (former Assistant Secretary of 





Aeronautical Law, 


g 
and Reserved Powers of States 
Member Jacksonville, Fla., Bar 
the Navy for Aeronautics) in III Air |] Revi 
page 279, this article of the Pan American Conven 
tion categorically prohibits the transportation | 
air of explosives, even for mining purposes and 
seems to make unlawful the carrying by an air ma 
pilot of side-arms if the mail is being transported 
in a plane bearing an N C number (such being the 
designation of those planes which are “authorized 
for international traffic”’ It will also be noted that 
this article is self-executing and seems now to be 
in force without any Congressional enabling Act 
Articles XXIII and XXIV, as stated in the Com 
nittee report, “assume that the parties to the 
Convention, for example the United States of Amer 
ica, will adopt legislation or regulations controlling 
airdromes and airports.” In discussing tl ticle 
of the Convention and a similar article of the Paris 
Convention (to which the United State not 
party), Mr. Warner in III Air Law Re , page 
277, says: “In both cases contracting state 


will have to assume the obligation of overses 
charges at privately owned fields and preven 
any national discrimination. Airports will, by { 
of Treaty, take the position of public util 7“ 
Article xxxm provides that 
parties “shall procure as far as possible uniformity 
of laws and regulations governing aerial navigation.” 
With reference to this article, the report of the 
Committee on Aeronautical Law says: 








the contracting 


“The United States by becoming a party to tl nvention 
and ratifying the same so that it has become a treaty between 
the United States and the other countries which have ratified 
the same has contracted that it will ‘procure as far as possible 
uniformity of laws and regulations governing aerial navigat 
This committee suggests without expressing at pinion, that 
the adoption of this article of the convention raises the follow 


ing question: 


“Can Congress in order to put this treaty into full fore: 





and effect adopt a statute providing uniform laws and regula 
tions for aerial navigation effective throughout the entire 1 1 
States and governing interstate and intrastate air tra 

“The Federal Air Commerce Act of 1926 has been assume 
to depend for its validity upon the commerce clause of the Cor 
stitution and the right of the Federal government to regulate 
interstate and foreign commerce. The question now arises 
since the adoption and ratification of the Pan American | 
vention, whether or not Congress has added powers to regulate 
all navigation by air pursuant to the admitted nstitutional 
power of Congress to pass statutes requisite to put into effect 


valid treaties 
“This committee su 


it expresses no opit 


ggests that the proble: pon whicl 
needs the most caref sider 
It is admitted that there is a crying need in this untry f 


1i0n ) 
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racte hat it ure as far possible uniformity of 


ration 


From tl ing it appears that the Pan 
among other 


(a) J intrastate commerce (as well 
interstat reign commerce) by prohibiting 
lage of « ( rl and munitions—thus 
ming int t with the police power of the 
veral state nited States, as well as the 
vel i 1 reserved to the sev- 


ommerce; 
to Congress to regulate 


(c) T duty on the Uniied States to 
ss a law o1 hich will p1 ire uniformity of 
ierial navis throughout the United States as 
necessal n procuring such uniformity 
ughout t! ral untri vhich are parties 

the ( 

While it be contended that Congress has 
he power ft late the airport rates contem- 
plated | XxIv under the power to 
regulate for mmerce, irrespective of the 
Conventio1 ust be Imitted that those 

le Convention which conflict with 
the reset ers, and particularly the police 
power of the ral states, are void, unless the Con- 
ention f the United States is paramount 

en wi in conflict with the reserved powers 
f the seve On this question the Committee 
on Ac ] expresses no opinion. The 
present writ member of the Committee, is per- 
sonal t the ¢ ention is valid, and 
that Cong! { er to enforce the same by 
passing leg n governing all aerial navigation 
hroug! United States 

The « n of the extent of the treaty-mak- 
ing power r the Constitution of the United 
States i | the Constitution itself. The 
validit which conflict with the police 

ywer. al er reserved powers of the several 
states t vigorously debated for many years. 
It ces ‘ < +41 ] 

St n are familiar with the 
school « Califort in the early years 
of this unicipal ordinances 
sought 1 le Japan hildren from schools 
to whicl r foreign children were admitted. 
] pan | that these ordinances were void 
s i la f the “1 t favored nation clause” 
F certait ties between the United States and 
Taq matte eventually adjusted 
But the ers aroused the most extended 
liscussi If the police powers of the several 
states lienable and unaffected by the orig- 





inal delegation of the treaty-making power to the 
Federal Government by the adoption of the Con- 
stitution, then the ordinances were valid; if, on the 
other hand, the delegation of the treaty-making 
power authorized the national government to make 
treaties which became the supreme law of the land 
and superior to statutes and to ordinances based on 
the police power of the several states, then the 
ordinances were invalid. In the midst of the dis- 
cussion which followed this controversy, Hon. 
Elihu Root, as President of the American Society 
of International Law, at its first (1907) meeting, 
delivered his now celebrated address on this sub 
ject. His remarks have become classic. That they 
have influenced all subsequent discussion (and per 
haps court decisions) cannot be questioned, He 
said in part (I American Journal of International 
Law 273): 


“Tt has been widely asserted or assumed that this treaty 
provision and its enforcement involved some question of state’s 
rights. There is and was no question of state’s rights involved 
unless it be the question which was settled by the adoption of 
the constitution 

“This will be apparent upon considering the proposition 
which I will now state: 

“1. The people of the United States by the constitution of 
1787, vested the whole treaty-making power in the national 
government. They provided: 

“*The President shall have the power, by and with the 
advice and consent of the senate, to make treaties, provided two 
thirds of the senators present concur.’ (Art. m, Sec. 2.) 

“‘No state shall enter into any treaty, alliance or confed- 
eration . No state shall without the consent of Congress 

. . enter into any agreement or compact with another state 
or with a foreign power.’ (Art. 1, Sec. 10.) 

“‘This constitution, and the laws of the United States 
which shall be made in pursuance thereof, and all treaties made 
er which shall be made under the authority of the United 
States, shall be the supreme law of the land, and the judges in 
every state shall be bound thereby anything in the constitution 
of any state to the contrary notwithstanding.’ (Art. vt.) 

“Legislative power is distributed; upon some subjects the 
national legislature has authority: upon other subjects the state 
legislature has authority. Judicial power is distributed; in 
some cases the Federal courts have jurisdiction, in other cases 
the state courts have jurisdiction. Executive power is distrib 
uted; in some fields the national executive is to act; in other 
fields the state executive is to act. The treaty-making power 
is not distributed; it is all vested in the national government; 
no part of it is vested in or reserved to the states. In inter- 
national affairs there are no states; there is but one nation, act- 
ing in direct relation to and representation of every citizen in 
every state. Every treatv made under the authority of the 
United States is made by the national government. as the direct 
and sole representative of every citizen of the United States 
residing in California equally with every citizen of the United 
States residing elsewhere. It is, of course, conceivable that 
under pretense of exercising the treaty-making power, the 
president and senate might attempt to make provisions regard- 
ing matters which are not proper subjects of international agree 
ment and which would be only a colorable—not a real—exer 
cise of the treaty-making power; but so far as the real exer 

f the power goes, there can be no question of state rights 
because the constitution itself, in the most explicit terms, has 
precluded the existence of any such question. 

2. Although there are no express limitations upon the 
treaty-making power granted to the national government, there 
are certain implied limitations arising from the nature of our 
government and from other provisions of the constitution; but 
those implied limitations do not in the slightest degree touch 
the making of treaty provisions relating to the treatment of 
aliens within our territory. 

In the case of Geofroy v. Riggs, which, in 1889, sustained 
the right of French citizenship under the treaty of 1800 to take 
and hold real and personal property in contravention of the 
common law and the statutes of the State of Maryland, the 
supreme court of the United States, said: 

“*That the treaty power of the United States extends to all 
proper subjects of negotiation between our government and the 
governments of other nations is clear. The Treaty power 
as expressed in the constitution is in terms unlimited except 
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by those restraints which are found in that instrument against 
the action of the government or of its departments, and those 
arising from the nature of the government itself and of that of 
the states. It would not be contended that it extends so far 
as to authorize what the constitution forbids, or a change in 
the character of the government or in that of one of the states 
or a cession of any portion of the territory of the latter without 
its consent. But with these exceptions it is not perceived that 
there is any limit to the questions which can be adjusted touch- 
ing any matter which is properly the subject of negotiations 
with a foreign country.’ ” 


The construction of the Constitution thus pro- 
pounded by Mr. Root was not new, nor did he so 
contend. The clarity of his statement, the brilliance 
of the argument sustaining it, and the high regard 
in which his opinions are and were held, gave im- 
mediate importance to his address Practically 
contemporaneous with this address appeared an 
article by Mr. Arthur K. Kuhn in the “Columbia 
Law Review” for March 1907, and another by Mr. 
Chandler P. Anderson in Vol. I American Journal 
of International Law on page 696. Both of these 
distinguished experts on international law took 
substantially similar views as to the supremacy of 
the treaty-making power of the national govern- 
ment even as against the so-called reserved powers 
of the several states. This theory of constitutional 
construction had already been carefully stated and 
argued by Mr. Charles Henry Butler in the early 
edition of his standard work on the “Treaty Making 
Power.” His statement of the proposition (Vol. I, 
page 4) is as follows: 

“The author fully appreciates that any attempt to extend 
Federal jurisdiction to matters which are not clearly expressed 
in the Constitution carries with it the onus probandi to its 
fullest extent. He is, however, so firmly convinced that the 
Government of the United States is completely endowed with 
all the essential attributes of nationality and sovereignty in 
regard to National affairs that he feels fully justified in ex- 
pressing the following opinion: First, that the treaty-making 
power of the United States, as vested in the Central Govern 
ment, is derived not only from the powers expressly conferred 
by the Constitution, but that it is also possessed by that Gov- 
ernment as an attribute of sovereignty, and that it extends to 
every subject which can be the basis of negotiation and contract 
between any of the sovereign powers of the world, or in regard 
to which the several States of the Union themselves could have 
negotiated and contracted if the Constitution had not expressly 
prohibited the States from exercising the treaty-making power 
in any manner whatever and vested that power exclusively in, 
and expressly delegated it to, the Federal Government. 

“Second: That this power exists in, and can be exercised 
by, the National Government, whenever foreign relations of any 
kind are established with any sovereign power, in regulating by 
treaty the use of property belonging to States or the citizens 
thereof, such as canals, railroads, fisheries, public lands, mining 
claims, etc.; in regulating the descent or possession of property 
within the otherwise exclusive jurisdiction of States; in sur- 
rendering citizens and inhabitants of States to foreign powers 
for punishment of crimes committed outside of the jurisdiction 
of the United States or of any State or territory thereof; in 
fact, that the power of the United States to enter into treaty 
stipulations in regard to all matters which can properly be the 
subject of negotiation between sovereign states, is practically 
unlimited, and that in no case is the sanction, aid or consent 
of any States necessary to validate the treaty or to enforce its 
provisions. 

“Third: That the power to legislate in regard to all mat 
ters affected by treaty stipulations and relations is co-extensive 
with the treaty-making power, and that acts of Congress en 
forcing such stipulations which, in the absence of treaty stipula 
tions, would be unconstitutional as infringing upon the powers 
reserved to the States are. constitutional, and can be enforced, 
even though they may conflict with State laws or provisions of 
State constitutions. 

“Fourth: That al! provisions in State statutes or constitu 
tions which in any way conflict with any treaty stipulation, 
whether they have been made prior or subsequent thereto, must 
give way to the provisions of the treaty, or act of Congress 









based on and enforcing the same, even if such provisions relat 
to matters wholly within State jurisdiction.” 

The position of Mr. Root and Mr. Butler was 
fully approved by Prof. Edward S. Corwin, in his 
work on “National Supremacy,” published in 1913 

Opposing views were put forward with equal 
care and vigor. The following are particularly 
noteworthy. In the University of Pennsylvania 
Law Review for April and May 1909, Prof. William 
I. Mikell published an ably argued and convincing 
exposition of the theory that a treaty would be un 
constitutional if it (among other things) sought to 
exercise a power prohibited to the Federal Govern 
ment or reserved to the states. The late Hon. Henry 
St. George Tucker, (a former President of the 


American Bar Association) in several addresses and 
articles, maintained a similar position. His final 
views are fully set forth in his book “Limitations 
on the Treaty-Making Power,” published in 1915, 
in which he insists upon the supremacy of the po 


lice and reserved powers of the states against any 
invasion by national treaty or otherwise 

But whatever may be our traditional, or parti 
san, views of this great question of constitutional 


construction, it now seems to be settled by com 
paratively recent decisions of the Supreme Court 
of the United States. In the addresses, articles, and 
books mentioned above, elaborate quotations l 
be found from earlier cases, text writers diplomatic 
correspondence, the Federalist, the debates dut ng 
the adoption of the Constitution, and other authori 
tative sources. In fact the same cases have often 
been cited to sustain directly opposing views 
demonstrating that there had been no final decision 


of the questions at issue. Such was the status of 
the controversy when the Supreme Court of the 


United States in 1920 handed down its decision 
in Missouri vs. Holland (252 U. S. 416) involving 
the Migratory Bird Treaty Act of 1918 

The facts are set out in the op nion of Mr 
Justice Holmes and are in substance the following 
In 1916 a treaty was entered into between the 
United States and Great Britain, which recited that 
many species of birds in their annual migrations 
traversed parts of the United States and Canada, 
that they were of value as a source of food and in 
destroying insect pests, but were in danger of ex 
termination through lack of protection. The treaty 


provided for closed seasons and othet protection 


and that the two powers would take o1 propose to 
their lawmaking bodies necessary measures for 


carrying out the treaty. An act was passed by 
Congress to give effect to the convention, and regu 
lations were proclaimed. The State of Missouri 
filed a bill in equity to prevent a game warden of 


the United States from attempting to enforce this 
enabling act and regulations made by the Secretary 
of Agriculture pursuant thereto. “The ground of 
the bills,” says Mr. Justice Holmes, “is that the 
statute is an unconstitutional interference with the 
rights reserved to the State by the Tenth Amend 


ment, and that the acts of the defendant, done and 
threatened under that authority, invade the sover 
eign right of the State and contravene its will 
manifested in statutes.” And again | ays, with 


reference to the question before the court for decision 
“It is unnecessary to go into any details, because 
as we have said, the question raised is the general 
one whether the treaty and statute are void as an 
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rights reserved to the states.” 


vell as an examination of the 
hat the court considered and 

question of constitutional 
Answering 


In tnis paper. 





110n continues: 
t is not enous to refer to the 
t powers not delegated to the 
by article 2, paragraph 2, the power to 


expressly, and by Article 6, treaties 
United States along with the 
e United made in pursuance 
supreme law of the land. If the 
be no dispute about the validity of 
necessary and 
he powers of the government. The 
emacy of treaties 
before us is narrowed to an inquiry 

the present supposed exception 1s 


tates 


paragraph 8, as a 


mas t the supt 
re 


unnot be valid if it infringes the 

are limits, therefore, to the treaty- 
e sucl nit is that what an act of 
naided, in derogation of the powers 
cannot d An earlier act of 


lf, and not in pursuance of a 
wry birds within the 
urt. United States v. 


Fed. 








United McCullagh, 221 
é ted were decided rightly or not, 
is a te f the treaty power. Acts of 


when made in 
are declared to 
of the United States. It 
ority of the United States 


‘ , : ‘ 
e law of the land only 
l reaties 





al a ribed to make the con- 
to imply that there are no qualifica- 
g we but they must be ascertained 
ious that there may be matters of 
t utional well-being that an act of 
with, but that a treaty followed by 
t is not lightly to be assumed that, 
1 action, ‘a power which must belong 
every civilized government’ is not 

the statute were upheld. 


would seem to be conclusive. In 
» effect of the decision was 


he court was again asked to de- 


as to whether a treaty was 
override state statutes 
the police power. The 
y presented in Asakura v. 
332, decided in 1924. Plaintiff was 
doing business in Seattle 
21 the city passed an ordinance 
unlawful to en- 


sed upon 


+1 


DroKer 


, 
roking making it 


ess thout a license and pro- 
license should be granted unless 
itizen of the United States. Plain- 
rdinances as violative of a treaty 


ited States and Japan providing 


of each should be entitled to 
the territory of the other. After 
he Court held that the ordinance 


s not enforceable. Mr. 
announcing the unanimous opin- 


ler the authority of the United States 
the land; and the judges in every 

in the Constitution or 

Const. Art. 


thereby anvthing 


twithstanding.’ 


wer of the United States is not lim- 
onstitution, and, though 
what the Constitution 


vision of the ( 


rize 





it does extend to all proper subjects of negotiation 
our government and other nations.” 


forbids,’ 
between 

In the briefs it had been contended that the 
right to regulate pawnbroking was vested in the 
City of Seattle by the police power, that the Fed- 
eral Government through the treaty-making power 
could not restrict the police power of a sovereign 
state, and that Missouri v. Holland had not held 
to the contrary. These contentions must have been 
considered by the court in its opinion. It would 
seem that this decision is final and authoritative, 
especially when considered with Missouri v. Hol- 
land. Nor does anything seem to have been said 
to detract from this view by the decision in Terrace 
v. Thompson 263 U. S. 197, nor in Todok v. Union 
State Bank 281 U. S. 449. And the most recent de- 
cision, Santovincenzo v. Egan, decided November 
23, 1931, 284 U. S. 30, appears to sustain the con- 
struction of Missouri v. Holland above expressed. 
An interesting editorial discussion of the Santo- 
vincenzo case appears in 26 American Journal of 
International Law 348. 

It would, therefore, appear that the Supreme 
Court of the United States has now definitely ad 
hered to the construction of the treaty-making 
power as stated by Mr. Root. If this view is cor- 
rect, a treaty duly ratified and having to do with 
matters which are a proper subject of international 
negotiation is valid, even if the treaty and statutes 
passed by Congress to put such treaty into effect 
conflict with powers ordinarily considered as being 
reserved to the states. 

Consideration of the question as to whether 
or not the Federal Government can acquire control 
of all aerial navigation by entering into a treaty 
with a foreign power on that subject is not new. 
Professor Zollman in his work “The Law of the 
Air,” at page 40, suggested the possible analogy be- 
tween the Migratory Bird Treaty Act and the situ 
ation which would be presented if the Senate should 
ratify the International Air Navigation agreement 
of 1919, ordinarily known as the Paris Convention. 
Mr. Kuhn (13 American Journal of International 
Law 369) in discussing the Paris Convention had 
suggested, as early as 1920, that the adoption of that 
Convention by the United States would seem to re 
quire that all State legislation be superseded, and 
that Congress must then deal adequately with the 
entire subject of air navigation. Although repre- 
sentatives of the United States took part in draft- 
ing the Paris Convention, it has never been ratified 
by the United States and the question is (so far as 
that Convention is concerned) an academic one. 
3ut many of the provisions of the Paris Convention 
and the Pan-American Convention are very similar. 

To return, therefore, to the Pan-American Con- 
vention it must be admitted that matters involving 
international commercial aviation are proper sub- 
jects to be considered and covered in the negotia- 
tion of international treaties. As suggested by the 
Report of the Committee on Aeronautical Law, “it 
may be said that commerce by air is a particular 
kind of commerce and that one of those conditions 
may, therefore, exist to which the language of Mr. 
Justice Holmes, in Missouri v. Holland, might well 
apply.” 

While this is not the place for a technical dis- 
cussion, the following conditions should be con- 
sidered: No plane engaged in commerce by air, 
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whether it be international, interstate or intrastate, 
is entirely safe unless every other plane which it 
meets or may meet, in the air, while taking off, or 
upon landing, is governed by the same rules of the 
road, uses the same signals and is equally well 
manned and equipped. The Air knows no bound- 
aries, national or state It is the most universal 
of all media of transportation That the public 
welfare demands that travel by r be controlled 
by uniform rules is scarcely open to question. 
This article is not, however, an argument for 
the advisability of Federal control of aviation to 
the exclusion of the several states That is a po 
litical question to which there may be many 
answers. Whether uniformity of regulation can be 
accomplished without I*ederal control raises an 
other and very difficult question The sole con 
tention now made is that the tates, as a 
party to the Pan-American Convention, has agreed, 
among other things, te procure as far as possible 
uniformity of laws and regulations governing aerial 
navigation ; that by reason of the ratification of this 
Convention, the Congress of the United States is 
now authorized to adopt a statute to put it into 
effect; that by such statute the Federal Govern 
ment can constitutionally control l lation in the 
United States, at least 1 the extent necessary to 


assure uniform rules nd regulations for aerial 
navigation 


Washington Letter 


National Press Bld 


Washington, D. | Dec. 10, 1932. 


oO 
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Annual Report of the Attorney General 


HE Annual Rep of the Attorney General 

was submitted to Congress December 7, 1932 

(House Doc. 412). Recommendations for legis- 
lation included changes in the anti-trust laws and 
the National Bankruptcy Act and reform in Crim 
inal procedure. In making recommendations the 
Attorney General said: 


“In the field of anti-trust laws it is evident that overproduc 


tion and low prices have increased the pressure from business 
for legislation allowing combinations and neeried action to 
limit production and thu ncrease prices without awaiting 


gradual readjustments from the natural law of supply and de 
mand. It is also evident that if present restrictions against 








such combinations are withdraw the I ng public will 
have to be furnished governmental protection against excessive 
prices. We cannot do away wit i titive system with 
out substituting governmental supery f some kind to 
prevent unreasdénable exactions from t public, and the pros 
pect of projecting the G rnment further into business regu- 
lation, by way of supervis t attractive 
one. This department position 
that the prohibitions in our anti-trust vs uve not been 
abrogated by the business dey S101 t fact that industry 
has been operating in the red, and that the place to amend 
the anti-trust laws is in Congr and t the Department 
of Justice. It is possible that some measure could be adopted 
as a temporary expedient in the present emergency without 
a permanent departure from t ndar tals of our present 
system. This subject should have prompt and sympathetic 
consideration from the ( 

“Bills are now pet xr for the 1 f the national 


bankruptcy act. The 
report on the subje 
submitted to the (¢ 
will soon again have 
liable information as to t! 
and the need for reform 














































uve received the support of busin e 
sition las developed iron erta 
g ations of commercial lawyers engage 
inkruptcy litigation Chis of tion 1s 
entitled to be heard, but it must be remembered t 
entirely disinterested 1 will conse itly be 
active. 
rhere Ss CC W 
lid De me a 
nercial recon 
1 Of Dusiness 1 ts fe t 
s essential to the restor 
I orporate reorgal 
mortgage foreclosure 
cases tor the speedy ( 
barrassed by debt, even through agreement of lar Lj Or iti¢ 
f their creditors I osed revision of t 
act 1 simple pr for corporate reorg i 
be The nee I s legislation at t tt { 
} 
is that t easures should not aw H 
revision of the bankruptcy law, but should be adopt AS al y 
ents to the present act, as emergency legislatior ul : 
the process of truction ; 
“Some « ¢ tion recently propose t ; 
ment tor ret inal proce lure has bec < : 
important bills await action by Congress. They 7 é y 
ures which will result in economy and reducti ; nt | 
expenditures as well as in improvements in the ad t : 
yf crin { call special attention to the ig 
to allow waiver of ! tments by the accused, to t re 
ing to the invalidity of indictments through d ations 
of grand jurors, and to the bill authorizing the Supreme ‘ 
to make rules of practice in criminal cases apy ible 
proceedings in the Federal urts after verdict 
the district courts he latter measure will effect swe 
reforms, by producing speed and economy in sing 
criminal cases after verdicts of guilty. Under pre 
system it is not ordinarily possible to dispose 
appeal in the United States Circuit Courts of Appeals beforé 
the expiration of a year after the verdi f guilt ind in ? 
scores Of recent a sometimes two 
elapsed, after the verdicts of guilty, before the 
finally afhrmed his situation is a grav 
system of adi strati f criminal stice 





Report of Solicitor General 


Accord 
eral, 38% of all appellate dispositions in the Su 
preme Court of the United States during the 
which the Government was 


ne to the report of the Sol tor Uen- 


I 
term were cases In 
volved as a litigant. Of the total of 747 petitions 


for certiorari disposed of at the last tert 601, or 





80%, were denied or dismissed. In all it 6.6 
of the cases in which the Government opposed cer 
tiorari, the petition was denied. Seventy-four per 


cent of the petitions in which the Government was 





petitioner were granted, or almost four times as 
many as the general average. In 63% of the cases 
in which the Government sought reversals of de 
cisions from lower courts, it was succe il, while 
reversals were handed down in only of non 


POV ernment cases 

















“At the last term the court rendered 59 pil 64 ist 
in which the ent was a party or had t 
lecided that I lent has power to appt! 
ys excepted) after it has beet t 
term of the Congress which p: t aw 
hat a witness may not r¢ to testify 
eeding concerning Federal 1 tl 
test ny might incriminate r State 
seizures and forfe s of 
1 violation of t and navigation law thoug 
each of those casé¢ e national prol ght ha 
een invoked Ss the law relied on, 
nviction . % { the tariff act | vas 
the same t e Vv it the aw as t p ! le 
that the arrest 1 pe under N 
| ¢ in ex] I earch I the 
It decide that u n tic act ea 
Saies constitut urate offense, howeve 
follow eac ther 1 that a single sale < 
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stances that it tes tw sections of the act constitutes 
v tw ffenses are separately 
oe 1 single indictment, consistency in 
It deterrnined that, under the rules 
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he President that it had confirmed 
nal and in 
le apy t t ed the appointment is made before 





m to I powers m to make ; 





g Senate as voted to recall the nomi- 

und to s confirmation. It sustained provi- 

the Long n’s and Harbor Workers’ Act under 

case of ry on the navigable waters of the 

1 State may be lered by a commissioner, 

i hea wi t ourt proceedings, to 
mpensat rded to an injured employee, but decided 
the licti ly when the relation 
master and s¢ t exists and that the existence of that 
tion is subject t ial review in a hearing de novo. It 
led that a put f public lands with notice of the Gov 
ent’s equities t the original purchaser takes subject 
such equities passed upon important questions involving 


Commerce Commission and the con- 
sidered the rights of 
ints aga t ted States and devoted a considerable 
erpretation of the revenue laws 
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Report of the Interstate Commerce Commission 








Che fort th annual report of the Interstate 
Commerce Cor yn was submitted to Congress 
mn December & and therein the Commission 
1ade fourtee fic recommendations for legis- 
ition. s ( were contained in preceding 
unnual report r special reports and decisions. 
\mong those mmendations were the following: 

Phat ! tat passengers by com- 

n-carrie es sl be regulated in the manner 
ind to the ext ited in our report in Coordination of 
Motor Trai rt n, 182 I.C.C. 263, 385-6.” 
“That the interstate transportation of property by common- 
rier and nt rrier motor trucks should be regulated 
the manner to the extent indicated in the above-cited 
port, a 8 
“That the provide for an impartial and authori- 
itive invest f he purpose of determining whether and 
to what extent it lesirable in the public interest that regu- 
lations affecting lic safety and convenience in the inter- 
ite operatior tor carriers be made uniform or con- 
istent throus EG untry; and, if so, how and by what 
ty or consistency may best be brought 
andl » enforced 
“That the t of receiverships and reorganizations of 
urriers " é isidered by the Congress, with a view 
egisla to reduce the ne and expense involved 
to facilitat untary financial reorganizations.” 

The re] | ~ Houss Doc. No 430. 

Limiting the Jurisdiction of the District Courts 

When S. 939, known as the Norris Bill, to limit 
the jurisdict f the District Courts of the United 
States by destroying jurisdiction on the ground of 
diversity « tizenship, was reached on the Senate 
Calendar December 8th, it was passed over at the 
reques itor Copeland 

When S. 3243, known as the Johnson Bill, 
which pt les that no district court of the United 
States shal e jurisdiction of any suit to enjoin, 
suspend, « restrain the enforcement, operation, or 
execution ¢ ny order of an administrative board 
or commis of a State, was reached on the Sen- 
ite Calendar on December 8th, it was passed over 
it the re | Senator Reed 


Consolidation and Abolition of Bureaus and 


Commissions 
On D ber 9th. President Hoover presented 
to Cong1 his message and certain Executive 


Orders. t1 rrine and grouping a total of 58 ex- 


ecutive agencies and parts of agencies of the Gov- 
ernment, and reducing by about 15 the number of 
independent agencies and commissions. This ac- 
tion was taken by the President pursuant to author- 
ity vested in him by Congress by the Act of June 
30, 1932. The act provides that such Executive 
Orders must be transmitted to Congress while in 
session and that they shall not become effective 
until the expiration of 60 calendar days, unless the 
Congress shall in the meantime approve them. 
Each Executive order becomes effective auto- 
matically on the 6lst day, unless Congress disap- 
proves it by formal resolution in either house. 

The message and accompanying papers were 
printed as House Doc. 493. 

Bills Introduced 


On December 7th, Representative Leavitt in- 
troduced H. R. 13363 providing: “That the Presi- 
dent be, and he is hereby, authorized to appoint, by 
and with the corsent of the Senate, an additional 
circuit judge for the ninth judicial circuit.” 

The bill was referred to the House Judiciary 
Committee. 

The following bills and resolutions have been 
introduced, providing for the suspension of annual 
assessment work on mining claims held by location 
in the United States and Alaska for the year 1932- 
33: H. J. Res 481 introduced by Representative 
Taylor of Colorado; H. J. Res 487 introduced by 
Representative Swing; H. R. 13377 introdueed by 
Representative Smith of Idaho; H. R. 13459 intro- 
duced by Representative Evans of Montana. 


Federal Criminal Laws 


Approximately 9,300 suits were instituted dur- 
ing the last fiscal year by the Division of the De- 
partment of Justice which has charge of cases 
arising under Federal Criminal laws, according to 
an announcement of the Department of Justice. 

A total of 69,155 criminal prohibition cases 
were terminated in the United States during the 
last fiscal year, and 57,145 resulted in pleas of guilty, 
according to the Department. Of the 69,155 crim- 
inal cases approximately 5,000 were heard by juries. 
More than 75 per cent of these resulted in convic- 
tions. 

Reconstruction Finance Corporation 


In cooperation with the reconstruction Finance 
Corporation, the American Bar Association has 
furnished the names and addresses of its members, to 
each of whom has been sent a pamphlet containing 
the substance of an address by Mr. Harvey Couch, 
a Director of the Corporation. This booklet was 
entitled “Financing the Construction of Self-Liqui- 
dating Public Projects through the Reconstruction 
Finance Corporation.” 





Binder for Journal 


The Journal is prepared to furnish a neat and service- 
able binder for current numbers to members for $1.50. The 
binder has back of art buckram, with the name “American 
Bar Association Journal” stamped on it in gilt letters. 
Please send check with order to Journal office, 1140 N. 


Dearborn St., Chicago, IIl. 




















































































~~ 








28 AMERICAN Bar ASSOCIATION JOURNAL 














AMERICAN BAR ASSOCIATION 
JOVRNAL 


BOARD OF EDITORS 
Epcar B. Totman, Editor-in-Chief.... 
R. E, Lez Saner, Chairman... 
Cuester I. Lone, Vice-Chairman. 
a eek Te 
Gurney E, Newlin..............+5- — 


..Chicago, Ill. 
.Dallas, Texas 
....» Wichita, Kan. 
.. Baltimore, Md. 
Los Angeles, Cal. 





Subscription price to individuals, not members of the Association 
nor of its Section of Comparative Law, $8 a year. To those who are 
members of the Association (and so of the Section), the price is $1.60, 
and is included in their annual dues, $8. Price per copy, 25 cents. 








Joserpn R. TAyLor, 
MANAGING EDITOR 
Journal Office: 1140 N. Dearborn Street 
Chicago, Illinois 








CONCERNING FEDERAL JUDICIAL 
APPOINTMENTS 

When a new special committee appears 
on the Association’s list it generally means 
that a new problem has arisen and is press 
ing for solution or that a new aspect of an 
old problem has become of particular im- 
portance, 

The Special Committee on Federal Ap 
pointments, which President Martin has just 
named, will deal with a new aspect of the 
old problem of judicial selection. Hereto 
fore discussion of the problem has been 
generally confined to the mode of selection 
of the State judges—whether by appoint 
ment or by election—and where the latter 
method prevails, to the ways in which the 
Bar can best makes its superior information 
as to the fitness of judicial candidates avail- 
able to, and influential with, the electorate. 
Genuine progress has been made in that 
direction. 

But now the matter of confirmation, an 
essential part of the process of judicial selec- 
tion in some States and in the Federal judi- 
cial system in particular, is seen to be of no 
less importance. It does not concern the 
machinery but the manner in which machin 
ery for naming a Federal judge is operated. 
And in the process some vital questions 
arise. 

Are the grounds urged for or against 
confirmation such as may properly be con 
sidered in the choice of a judge? Where im 
proper reasons, openly or covertly, are po 
tent in securing the rejection or the approval 
of a nominee, what will be the effect, in the 
long run, on the Federal judiciary as a 


whole, which is being recruited from time to 
time from the members of the Bar and being 
changed by promotions from lower to higher 
positions ? 

These and other questions present a 
problem which a national association of 
lawyers cannot afford to ignore. It has 
arisen in the past and it will arise in the 
future—perhaps more frequently than ever. 
The resolution passed at the last Annual 
Meeting of the Association at Washington 
was not adopted without some reference to 
the realities, and it bears sufficient witness 
to their significance. 

It says that “opposition to the confirma- 
tion and appointment of Federal judges has 
been, and is being, made in the Senate of the 
United States predicated upon disapproval 
of judicial decisions made by nominees in 
certain cases, which decisions have been 
rendered in accordance with precedent and 
in the performance of that high duty which 
calls for fearless and impartial determina- 
tion of all issues under the established prin 
ciples of law,” and it urges the Senate to 
refuse to recognize and consider grounds so 
plainly inimical to the independence of the 
judiciary. 

The duty of the Committee on Federal 
Appointments, in accordance with the reso 
lution of its creation, will be to investigate 
and furnish to the Judiciary Committee of 
the Senate information upon the fitness of 
the nominees for judicial appointments. It 
will not attempt to pass upon the qualifica 
tions of candidates for the nomination, but 
will only act, in proper cases, after the name 
has been presented. 

Everyone knows the influences that 
seek to be controlling, first, in advising the 
President whom he shall name to a Federal 
Judgeship, and at least some of the group 
influences which seek to determine the 
action of the Senate Judiciary Committee 
and the Senate itself. <A strong comn ittee, 
such as President Martin has named, should 
be able to render great service to the Judi 
ciary Committee in the discharge of its im 
portant functions. 


THE JUNIOR BAR ASSOCIATION 
MOVEMENT 
The growing tendency to form Junior 
Bar Associations has reached the point 
where it may be called a definite movement. 
What first gave life to this movement 
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as. of course, the natural idea that it was 
not enough for the young men to sit silently 
t the feet of their elders in the Bar Associa- 
tion. It was fe it they needed some means of 


special expré n, of gathering in groups to 
eceive the instruction, by lectures and other 
! 1ethods, pecull irly fitted to them, of doing 
the work o search and discussion most 


suitable for own development. 


The first result was the organization of 
junior Bars, h as those in Washington, 
San Francisco and some other cities which 


function independently of the local Bar As- 
sociations. The second was the creation of 
\ssociations of 
certain of the larger cities, which seek to 
secure all the advantages promised by the 
separate ‘ations, but without break- 
ing the org connection with the regular 
Bar Association. The third, and certainly 
one of the most interesting, is the organiza- 


junior groups in the Bar 


tion of Junior Bar Associations in the law 
departn ent f colleges, composed of un 
dergraduat tudents, who are thus intro- 
duced to tl lea and pra tice of bar organ- 
ization as rt of the regular curriculum. 

The t of the recent mid-winter 
meeting of the Illinois Bar Association men- 
tions two instances of this last-named type. 


time in the history of the As- 
says, “two Junior Bar asso- 
application for affiliation with 
\ssociation, and now the law 
Northwestern University and 
rsity both have Bar Associa- 


“For the 
sociatiol 
ciations 1 
the State 
schools 
Loyola [ 


tions composed entirely of students which 
are directly affiliated with the State Bar As- 
sociation and have all the rights and priv- 
ilege S Ol cal Bar Associations except the 
right t Two other Junior Bar Asso- 
ciations e been organized and expect to 
apply f iation at the next meeting of 
the Boat 
The re of course not the first cases 
of bar « nization within a university law 
department, but so far as we are informed, 
they are rst of such Junior Bars to se- 
cure actual affiliation with a State Bar Asso- 
ciatior uke University, it will be recalled, 
has sucl student organization, and it sent 
delegates to the last annual meeting of the 
Association, who manifested the greatest in- 
terest in the proceedings and there no doubt 
.dditional inoculation of bar or- 


receive 


ganization ideas. Doubtless similar organ- 


izations exist in other law schools, and it is 
quite probable that the idea will spread. 

Should the movement in some States to 
create a Probationary Bar—which would of 
course be a form of Junior Bar—ever achieve 
its purpose, another form of Junior Bar or- 
ganization would most probably be added to 
the list. The young probationary lawyers 
would have too much in common to resist 
the natural impulse to organize. And when 
we consider the variety of organization to 
which the movement has already given rise, 
it is quite possible that some other types 
may emerge during the next few years. 

As to the various kinds of such organ- 
izations we would hazard the opinion that 
those are best which retain some form of real 
connection with the organization of older 
members of the bar. This is the Inns-of 
Court idea—that the younger and older men 
should be in contact as much as possible, in 
order that the young may profit by the ex- 
ample and experience of their elders and the 
elders may discharge that paternal profes- 
sional duty to the young which all recog- 
nize and which is powerfully rooted both in 
tradition and sentiment. Where separatist 
tendencies exist, they should be modified in 
some way so as to retain these very real 
advantages. 


PROPER ADMINISTRATION 
OF RELIEF 

Mr. Joseph P. Chamberlain, Chairman 
of the Committee on Noteworthy Changes 
in Statute Law, made a timely and im- 
portant suggestion in his report to the 
Annual Meeting at Washington. 

The Committee, he stated, in going over 
the legislation of various States, had been 
impressed with the lack of any proper ma- 
chinery for handling the task of administer 
ing the large funds that will have to be spent 
for relief during the coming year. As the 
possibilities of waste and maladministration 
are always present in such cases, he urged 
members of the Association to do all they 
possibly could to have proper machinery set 
up in their respective States, so that the 
money might reach real needs and reach 
them effectively. 

The lawyers of the nation can render a 
real service by endeavoring to secure proper 
safeguards for relief funds during the com- 
ing sessions of the State Legislatures. 
























































REVIEW OF RECENT SUPREME COURT DECISIONS 





Power of Interstate Commerce Commission to Authorize and Approve Acquisition of Con 
1 - . ~ ~ 


trol of One Carrier by Another by Lease, under Provisions of Section 5 of Interstate 


Commerce Act 


No Right in Dissenting Stockholders in Such Case to Challeng: 


Lease on Ground it Violates Provisions of Law of State in Which Lessor and 


Lessee Are Incorporated 


Requirements of Reapportionment Act of 1911 


as to Contiguity, Compactness and Reasonable Equality of Population 


of Districts Not 
Census 


tial Payments by 


By EpGAR Bronson TOLMAN* 


Interstate Commerce Commission—Jurisdiction to 
Authorize One Carrier to Acquire Control 
of Another by Lease 


Under the provisions of Section 5 (2) of the Inter- 
state Commerce Act the Interstate Commerce Commis- 
sion has power to authorize and approve the acquisition of 
control of one carrier by another by lease, although con- 
trol by stock ownership already 
trol sought falls short of consolidation. 

A dissenting stockholder of the lessor and lessee com- 
panies, in such case, has no standing in a suit brought to 
set aside the Commission’s order authorizing and approv- 
ing the acquisition of control under the Urgent Deficiencies 
Act, to challenge the validity of the lease on the ground 
that it violates the laws of a State in which the lessor and 
lessee conipanies are incorporated, through failure to pro- 
vide minimum rentals and security prescribed by State law. 

The requirement of Section 20a of the Act, that the 
issuance of securities or assumption of liability by an inter- 
state carrier shall be for a lawful object within its corporate 
purposes, relates to the general field of corporate purposes 
and is not to be construed as requiring the Commission to 
determine whether there has been compliance with state 
statutes relating to corporate powers. 

The order of the Commission approving such lease will 
not be set aside upon the ground that the rentals fixed 
therein are confiscatory as to a dissenting stockholder of 
the lessor company, where the order is supported by sub- 
stantial evidence. 


exists where the con- 


New York Ceniral S urittes Corporation \ The 
United States et al., Adv. Op. 104; Sup. Ct. Rep., 
53, p. 45. 

This was an appeal from a decree of an order of 
a District Court, specially constituted, which dismissed 
on the merits the appellant’s bill to set aside 
the Interstate Commerce Commission [wo of the 





orders of 


orders challenged were made upon applications of The 
New York Central Railroad Company and The Cleve 
land, Cincinnati, Chicago and St. Louis Railway Com 


( 
>* 
> 


pany (known as the Big Four), whereby the latter 
sought authority to acquire control by lease of certaii 
lines of railroad, and the former sought similar 
authority to acquire control by lease of the Michigan 
Central Railroad and the Big Four, including the lines 
which the latter sought to leas« his authority was 
sought under Section 5, subdivision 2 of the Interstate 


* Assisted by James L. Homie 


Bankrupt—Right to Counsel and 
Due Process 


\pplicable to Reapportionment Under Recent 
Demurrage as a Measure of Damages 


Preferen- - 


other orders under attack wer 
orders entered upon application of the same ri 
under 20a of that Act, which approved th 
assumption by the lessees of the obligation and liability 


Commerce Act. Phe 
Section 


n respect of certain securities of the lessor companies 

‘he appellant is a minority stockholder of the New 
York Central, the Michigan Central and the Big Fou 
and had intervened in the proceeding 
Commission and had there opposed the granting of the : 
orders sought. : 


S betore tne 





The Commission after hearing found 
that the acquisitions of control were in the “public in ry 
terest” and that the terms and conditions therein set 
forth were just and reasonable, and by order authorized 
and approved the same. The Commission also found | 


that the proposed assumption of obligation by the car- 
riers was for 


“a lawful object within their corporate 
purposes, and compatible with the public interest 
appropriate for 
the proper performance by them of service to the 
public as common carriers, and which will not impait 
their ability to pel form that service.” Accordingly, 
approved such assumption by appropriate order: 
The appellant contended that, (a) since th 
York Central had already acquired control of the Big 
Four and Michigan Central by 
Commission could not authorize acquisition of control 
by lease ; 


is necessary and and consistent with 


stock ownership, the 

(b) that the proposed acquisition involved a 
“consolidation” which could not be authorized under 
Section 5(2); (c) that the main lines of the lessor and 
lessee companies are parallel and competing, so that 
competition would be suppressed, and that the attempt 


to confer authority on the Commission to approve 
acquisition of control was an unconstitutional del 
tion of power; (d) that the leases transgress« 


Z 
tions imposed by state laws; and (e) that the action of 
the Commission was arbitrary and confiscatory as 
the appellant. 

In an opinion 
Supreme Court 


by Mr. Chief Justice Hughes 
overruled such 
appellant as could properly be urged in a suit to sét 


contentions ol 


aside the Commission’s orders, and sustaine 


of the District Court. 

Section 5(2) of the Interstate Commerce Act 
empowers the Commission to approve and authorize 
the acquisition of control of one carrier by another 


mder ] 
under a lease or 


by the purchase of stock or in any 





manner not involving the consolidation of such 
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ship and opera- 
he Commission 
the section the 
ve and author- 
ition and on 

be found by the 
the premises.”’ 
carriers affected 
der the fore- 

f the antitrust 
or prohibitions 


nt necessary to 


ul tor any carrier 
bligation or lia- 
ny other person, 
proved by the 
only if the 
e law ful object 
es and compatible 


ted 


n ibly necessary 
The text of the 
the foregoing, 


t's contention that 
ized where, as here, 
existed, Mr. CHIE! 


le purpose 


that construction 


the view that it 
physical improve 
make possible im 
the Commission set 
acquisition of 
The 
provided it stops 

lic interest in hav- 
interest is served 
lf the expected 
tock ownership and 


+} 
es ¢ 


Commission,” 


tute affords no basis 

t be authorized 

that one precedes 

ative if the desired 

le Che disjunctive 

r a lease or by the 

light of its obvious 

that one method 
ellant’s contention 


existing 


c/9 
} 


rot ti 


invalid 


because 


ments it imposes, 
the con- 
directed to the 


arising from exces- 


1920, was 
ransportation service 
ns Case, 261 U. S. 


which was found to 

' to attain it, new 
, were created.” The 

ions having this 
tute had established 
public,” “the 
and the 
in the in 
f the people.” iis 
the additions 





acilities,” 


the service 


among 


to be 


stock con- 
consolidation which 


the delegation of 
the 
uncertain, the Court 
that the criterion 
re without any guid- 





made by Transportation Act, 1920, and the term “public 
interest” as thus used is not a concept without ascertainable 
criteria, but has direct relation to adequacy of transporta- 
tion service, to its essential conditions of economy and 
efficiency, and to appropriate provision and best use of 
transportation facilities, questions to which the Interstate 
Commerce Commission has constantly addressed itself in 
the exercise of the authority conferred. So far as constitu 
tional delegation of authority is concerned, the question is 
not essentially different from that which is raised by provi- 
sions with respect to reasonableness of rates, to discrimina- 
tion, and to the issue of certificates of public convenience 
and necessity. 


The appellant's claim that the lines in question are 
parallel and competing was found not to affect the 
validity of the order, in view of the provision relieving 
carriers from the operation of antitrust laws. 
ferring to that provision, the Court said: 


Re- 


The question whether the acquisition of control in the 


case of competing carriers will aid in preventing an in 
jurious waste and in securing more efficient transportation 
service is thus committed to the judgment of the administra- 
tive agency upon the facts developed in the particular case. 
The appellant also contended that certain pro- 


visions of the State laws limiting the corporate powers 
of the carriers, particularly provisions of Ohio law 
respecting minimum rentals and security for payment 
and for preservation of the property, were transgressed 
by the leases, and that the relief granted from anti- 
trust laws was of no avail as to such limitations. The 
Court thought it unnecessary to rule on the merits of 
this contention, for the reason that the appellant had 
no standing to raise the point. 
It is sufficient for the present purpose to say that this 
contention cannot, in any event, avail the appellant. The 
question of the right of a State of incorporation, in a direct 


proceeding, to challenge the leases as ultra vires is not 
before us The order of the Commission under sec- 
tion 5 (2) is permissive, not mandatory. There is no war 
rant for concluding that the Congress intended to fetter the 
exercise of the Commission’s authority by requiring that 
the Commission before making its order must determine 


whether the acquisition is within the corporate powers of 


the carrier under state laws. The Commission has given 
its approval in the exercise of the authority conferred and 
the question of corporate powers cannot properly be raised 


in this suit to set aside the Commission's order. 

Che limitations of State law were also urged as 
rendering invalid the order relating to the assumption 
by the lessees of obligation in respect of securities is- 
sued by the lessor companies. No ground of invalidity 
was found in this however, in view of the exclusive and 
plenary jurisdiction conferred on the Commission. 

Nor is there ground for a different conclusion with 

respect to the Commission’s order under section 20a, author- 
izing the assumption of obligations. Appellant points to 


the requirement in that section that the Commission shall 
make such an order only if ‘t finds that the assumption by 
the carrier is “for some lawtul object within its corporate 
purposes.” But that this provision does not refer to state 


limitations upon corporate powers, but rather to the gen 

eral field of corporate purposes, sufficiently appears from 

the context and from the legislative history of the clause. 

In creating federal supervision of the issue of securities by 

the Congress, so far from making it 

the Commission to determine whether there 
had been compliance with state requirements, expressly pro 
vided in subdivision (7) of section 20a that the jurisdic 
tion of the Commission should be “exclusive and plenary” 
ind that approval, other than as specified in that section, 
should not be necessary. 

A further objection that the Commission exceeded 
its power by conditioning its order approving the leases 
upon the lessee’s acquisition of certain short lines was 
also rejected, and the Court stated that the imposition 
of such condition was not arbitrary. 

The Court refused to consider the appellant’s 
charge of a breach of fiduciary duty by the lessee as 


interstate carriers, 


necessary for 
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majority stockholder of the Michigan Central in voting 
stock pledged to secure bonds of the latter, for the 
reason that such questions art raised in 
a suit under the Urgent Deficiencies Act 

In conclusion, the contention that the rentals fixed 
by the leases were inadequate and confiscatory was 
rejected as without support 


not properly 


The remaining questions with resy to the adequacy 
of the rentals fixed, the other terms of t posed leases, 


and the public interests propriety of 
the action of the Commission in the exercise of its authority 
under the statute as ued As to these matters the 
parties were fully heard, pertinent evidence was received 
and considered, and we find no basis for a contention that 
the order of the Commission was not adequat supported 
or had any confiscatory effect 


Mr. Frederick A. Henry argued 
appellant, Mr. Daniel W. Knowlton 
Commerce Commission, and Mr. Jacob 
the railroad companies 


constr 


case for the 
the Interstate 
Aronson fot 


Congressional Reapportionment—Requirements of 
Compactness, Contiguity and Equality 
of Population 


In the Act of Congress of 1929, relating to reappor- 
tionment under the Fifteenth Census, the requirements that 
election districts shall be compact, contiguous and, as 
nearly as practicable, equal in population were deliberately 
omitted by Congress and are no longer in effect. Such re- 
quirements, under the Act of 1911 relating to apportion- 
ment under the Thirteenth Census expired, by their own 
limitation, with the apportionment to which they related. 


W ood, et al. v. Bri 
Vol. 53, p. 1. 

This case came before the Court on 
a decree of the District Court of the United 
the Southern 
tuted, which had enjoined 
of Mississippi redistricting that 


~ 


\dv. Op. 1; Sup. Ct. Rep. 
ippeal from 

States for 
specially consti- 
statute 

purpose 
statute 
redistricting the State for election of seven representa 
tives under the Fifteenth Ce instead of eight as 


sus, instead 


District of Mississippi, 
enforcement of a 
State for the 


of electing representatives to Congress. The 


theretofore, was challenged upon the ground that it 
violated Article I, Section 4, and the Fourteenth 
Amendment of the Federal Constitution, and Section 3 


1911 The de 
ssissippi and others, 

f equity, for lack 
relief sought, 


of the Act of Congress of August 8, 
fendants, Secretary of State of Mi 
moved to dismiss the bill for want 
of equitable jurisdiction to grant the 
because the complainant was not en to have his 
name placed on a ballot as a candidate at large, and 
because the decree of the Court would be inefficacious 
The District Court granted the injunct 
answer. On appeal this was reversed by the Supreme 
Court in an opinion by Mr. Cuier Justice HuGHEs 

The District Court had held that 
under the challenged act were not ¢ 
pact and contiguous te1 
ticable, equality of population, as made mandatory by 
the Act of 1911. Supreme Court 
were unanimous in the view that the decree should be 
reversed, the majority for the rez 1€ provisions 
of the Act of 1911 were not « 1 


10n on bill and 


the new districts 
ymposed of com 


iS nearly as prac 








Section 3 of 


irried forward and made 


applicable to the reapportionment under the Fifteenth 
Census. 
In exposition of this view Mr. Curer Justici 


HUGHES said: 


The 





several States under the Thirteenth Census,’ 
1910 rhe first section of t Act 
House of Representative 


several States It d 


among the 
hat is, the 
fixed the 


census 
} 


num 





eT tT Ure 


portioned that numl nong the 
second section related to the allotment of representative j 
to the territories of Arizona and New 


Mexico he thir : 
ied to the electi It 








| fourth sections expressly app { f 
resentatives to which the State was entitled “under thi ' 
apportionment,” that under the apportionment under 
the Act of 1911 pursuant to the census of 1910 ibst 
tially the same provisions are found in prior 
ment acts, the requirements as to compactnes 
and equality in population in the new districts in w rej 
resentatives were to be elected under the new a t 
ment being addressed in each case to the elect f repre 


“under this 
tionment made by the 

The Act of 
reapportionment under 
heer 1 


sentatives apportionment,” that is 
particular act. 

June 18, 1929, however, in providing for tl 
the Fifteenth Census (n 














been made under the Fourteenth Census) omitte: re 

qu nts as to the « pactness, contiguity, and eq ‘ 
population, of new districts to be created under that 

tionment. It did not carry forward those requir: 


apportionment Acts had done. There was, it i i 
true, no express repeal of sections 3 and 4 of the Act of 

1911 and, as the 1929 did not deal with the subject 

it contained no provision inc: 

of the Act of 1911 

requirements of sections 


nsistent with the requirement 
No repeal was necessary ry 
t of the 


3 and Act of 1911 ex 





by their own limitatior They fell with the apport 
to which they expressly related. The inquiry 4 

- . : ¥ 
whether the Act of 1929 carried forward the requirement i] 


which otherwise lapsed. The act of 1929 conta 

vision to that effect. It was manifestly the intent f t 
Congress not to reenact the provision as t 

contiguity, and equality in population with re t to t 

districts to be created pursuant to the reapportionment ; 


under the Act of 
The history of 
how that the omission of the 


1929 
legislative the Act wa ted te 
requirements ot mpact 


Jf 


ness, contiguity and equality of population was de 
liberate. 
rhere is thus no ground for the conclusion that the 
Act of 1929 reenacted r made applicable to new 
the requirements I the Act of 1911 That Act t 
respect was left, as it had stood, and the re re ts 
had contained as to the compactness, contiguity 
population of districts, did not outl: t 





ment to which they related 
lhe view of the four Justices who co 
special grounds was thus stated in the rep 
Mr. Justice BranpeIs, Mr. Justice STONE. Mr. ] 
TICE Roperts and Mr. Justice (¢ 


the decree should be 


ARDOZO are 
the bill d 


upon the question w 


reversed and 


want of equity, wit 


nacsing 
pa Ing 





Section 3 of the Act of August 8, 1911 is appl Chat 
question was not esented by the pleadings or ] 
either of the of delivered in the District ¢ 
F. (2d) It \ t mentioned in the J ¥ 
Statement filed I Lule 12 or im the | | 
parties filed hers » i iS appears < 
the lower co tl parties hav is 
ti is contr 
Che « ise was reued by Messrs | \ 
‘ . A 
and William H. Watkins for the appx l 
Messrs. Hugh \ Woll and Cleon | ( { 
a] pellee 


Maritime Law—Demurrage—Measure of Damages 


Demurrage, or the cost of hiring a tug as a substitute 
for a tug injured in a collision, is not a proper measure of 
damages to be appl ed in a case where no such substitute 
tug was actually employed, and there is no proof of loss 


of profits or of interference with enjoyment for which de- 
murrage would be fair indemnity. 

Brooklyn Eastern District Terminal ’ 
States, Adv. Op. 121; Sup. Ct. Rep. Vol. 5 3 
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‘ ee of 
4 1 measul i 1 I ges W ch tne 


owner of a 
at sustait reason of the tug-boat’s having 





e laid s. The tug, Integrity, was in- 
na‘< th the dredge, Raritan, belonging 
é At the trial both vessels were 
a lamages to each were to be 
£ ul ( the yners The District 
4 ’ illowed t titioner demurrage at the rate of 
150 ner day ng to $11,700, for the 78 days 
ing W t ithdrawn for repairs. 
H e reco! that the petitioner did not hire 
se a tug f he Integrity, but by 
ie its rtim lished the work 
h the 1 7. e, had she been 

t 1] ible 
The ¢ Appeals modified the judg- 


nt by ex g s item of damages, and on cer- 
firmed by the Supreme Court. 
red above and mention- 
as to extra expense 
tear on the other 
ut that exclusion 
nexorable rule 

be unreasonable 


itations of the 
we do not need 
vessels the possi- 
luded by an inexorable 
situations not dis- 

15 i | by the interest on 
up in t disabled boat during the 
us unfruitfully employed , 
inmnecessary here, 

that would 
titioner is not seek 
it ba nor indeed upon any 
1 trial. The ques- 
he full-time hire of an 

the respondent as damage 
was no need of such 
. ness 2 i none in fact was 
ssed or 1 Is an award upon that basis either erron- 


t ntain the figures 


when there 


want we think it must be held 
’ tieahility of a vessel will not sustain 
the value of her hire unless an 

un be seen to be reasonable when 
wed in the setting of the circum- 
when thus enlightened can we choose 
i be a measure of 

y renarat e instat ibt, the hire of another 
vessel r instances, it may be, a return upon the 

1] thers something else. Only then 

nterference with profit 
c bstance or as shadow 
gard in every case to the reason- 
ible pr t f time and place and circumstances. 
Demurt { 1S f the t of a substitute, actual 
in fair indemnity when 

seriously disturbed. De- 

xtravagant as to outrun 

profit has been avoided 

, t nd the disturbance of 
ai — = slight or perhaps fanciful. . . A 
i 1 nceded to the triers of the 


ft t to be applied and in the 
o it The choice, however, may 
t } nor is the rang f judgment without limit. 
VW l t vard there is declared 
tting of the circum- 
retion allowed to 

contention that the allowance 

1 I spare boat” doctrine was 

S e there was no “spare boat” or 











“standby” reserved for use in the circumstances pre- 
sented. 

Just such a state of facts was considered by the House 
of Lords in The Susquehanna, supra, a case hardly to be 
distinguished from the one at hand. In the speech by Lord 
Sumner we are told that “the Admiralty by prompt effort 
and economy in consumption, acting in accordance with their 
obligation to minimize the damages, managed to get through 
their work” without the disabled vessel. “They cannot,” 
he continued (p. 663) “get damages based on the use of a 
standby when in fact they did very well without one.” 

So here. The petitioner was engaged in an established 
business using tugs for a single purpose. It had no thought 
to turn that business into one of a different kind while 
this tug was out of service. Mindful of the need to mini 
mize the damages, it used to the full its available resources, 
and was able by special effort to make them do the work. 
We are unable to accept the argument that the expenses 
which it saved are to be charged to the respondent as if 
they had not been saved at all. 


The case was argued by Mr. Leonard J. Matteson 
for the petitioner, and by Solicitor General Thacher for 
the respondent. 


Bankruptcy—Remedy Available to Recover Pay- 
ments Constituting Illegal Preferences 


An action at law is an adequate remedy to recover 
payments made by a bankrupt in preference over other 
creditors and the trustee may not sue in equity to recover 
the same, where the defendant has not waived his right 
to trial by jury. 


Schoenthal, et al. v. Irving Trust Co., Adv. Op. 
72; Sup. Ct. Rep. Vol. 53, p. 50. 

In this opinion, by Mr. Justice Butter, the 
Court reversed judgments, entered on the equity side, 
against the petitioners who were sued by a trustee in 
bankruptcy to recover the amounts of payments made 
to them as in preference of other creditors. The peti- 
tioners duly moved for transfer of the case to be tried 
at law before a jury, but their motion was overruled, 
and trial in equity resulted in judgment for the amounts 
claimed, with interest and costs. Reversing this and 
holding that there was an adequate remedy at law pre- 
cluding relief in equity, and also that the suit was no 
part of the bankruptcy proceeding, Mr. Justice But- 
LER said: 


Section 267 of the Judicial Code provides: “Suits in 
equity shall not be sustained in any court of the United 
States in any case where a plain, adequate, and complete 
remedy may be had at law.” That rule has always 
been followed in courts of equity. The enactment gives 
it emphasis and indicates legislative purpose that it shall 
not be relaxed. It serves to guard the right of trial 
by jury preserved by the Seventh Amendment and to that 
end it should be liberally construed. . . In England 
long prior to the enactment of our first Judiciary Act, com- 
mon law actions of trover and money had and received wer« 
resorted to for the recovery of preferential payments by 
bankrupts. Suits to recover preferences constitute no part 
of the proceedings in bankruptcy but concern controversies 
arising out of it. They may be brought in the state 
courts as well as in the bankruptcy courts. The ques 
tion whether remedy must be by action at law or may be 
pursued in equity notwithstanding objection by defendant 
depends upon the facts stated in the bill. And, in absence 
of a clear showing that a court of law lacks capacity to give 
the relief which the allegations show plaintiff entitled to 
have, a suit in equity cannot be maintained. The 
facts here alleged give no support to plaintiff's assertion 
that it has no adequate remedy at law. The preferences 
sued for were money payments of ascertained and definite 
amounts. The bill discloses no facts that call for an 
accounting or other equitable relief. It is clear that there 
may be had at law “a remedy as practical and as efficient 
to the ends of justice and its prompt administration, as the 
remedy in equity” .. . The contention that §267 prohibits the 
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maintenance of this suit in equity is sustained in principle 


by numerous decisions of tl t At n the very 
question here presented the weight of judicial opinion in 
the lower federal courts and in the state courts is that suits 
such as this cannot be sustained in eq 

The case was argued by Mr. ] Gi 





petitioners and by Mr. George C. Levin 
spondent. 


Constitutional Law—Due Process—Right to As- 
sistance of Counsel in Criminal Cases 


Although the right to obtain the assistance of counsel 
was not accorded to persons charged with crime under 
the common or statute law of England at the time the 
Federal Constitution was adopted, that right is of such 
fundamental character in relation to a fair hearing, that, 
under civil and political conditions in the United States, 
it is a requirement of due process of law under the Four- 
teenth Amendment. 

In a capital case, where the defendant is unable to 
employ counsel, and is incapable of making his own de- 
fense because of ignorance, feeble-mindedness, ill'teracy, or 
the like, it is the duty of the Court, whether requested or 
not, to assign counsel to him as a necessary requisite of due 
process of law, and to afford counsel opportunity to prepare 
the defense. 

Powell, et al. v Vlahama Adv. Or 78: Sup Ct 
Rep. Vol. 53, p. 55 


In this opinion, by Mr? Justice § RLAND, the 
Court considered three criminal cases from Alabama, 
widely discussed in the press as the “Scottsboro case.” 


The petitioners, referre d to here and in the opinion as 
the defendants, all of whom were Negroes, were 
charged with rape on two w 

a freight train passing through Alaban In the record 
it appeared that the defendants on the day the crim 
was alleged to have been committed, with a number of 
other Negroes, were riding on a freight train on which 
there were also two white girls and seven white boys 
A fight took place between the Negroes and the white 
boys, and all of the latter except one named Gilley 
were thrown off of the train. The participants in the 
fight and the girls were in an open gondola car. A 


e girls while riding on 


message was sent ahead reporting the fight, and asking 
that the Negroes be gotten off the trait The girls 


testified that each of them was assaulted by six dif- 
ferent Negroes in turn, and identified the seven de 
fendants as having been among the number. None of 
the white boys were called to testify, except Gilley, 
who was called in rebutta 

Before the train reached Scottsboro a Sheriff’s 


posse seized the defendants nd tw thet Neevroes 
and took them to Scottsboro with the girls. Word of 
their coming had preceded them, and they were met bv 


a large crowd at Scottsboro 

The crime was alleged to have been committed 
on March 25, 1921, and indictment was returned on 
March 31; at which time the defendants were arraigned 
and pleaded not guilty. At the request of the State 
there was a severance, and the defendants were tried 
in three groups, five in one group, tv 
one in another. As each case was called for trial each 
defendant was arraign¢ 
it was not shown whether the origi: rt 
pleas were regarded as ineffecti TI 
April 6th, and each of the three was completed within 
a single day. 

Under the Alabama statute punishment for rape 


is to be fixed by the jury, and may be from 10 years 


another and 
= t culty, though 
ignment and 


tri ils he van 


imprisonment to death, in the jury’s discretion. Of 


all of the persons tried, nine in number, eight, the 


petitioners, were found guilty and the death penalt 


was imposed on them. The other defendant was 
acquitted. Motions for new trials were overt 1 ar 
sentences followed in accordance with th erdicts 
The judgments were affirmed by the State Supret 
Court, although Chief Justice Anderson d ted on 
the ground that the defendants had not been rded 


a fair trial. 

The Supreme Court, reviewing the cases on cet 
tiorari, reversed the judgments in an opinion by Mr 
Justice SUTHERLAND, A dissenting opinion was d 
livered by Mr. Justice BuTLer, with whom Mr. J 
ricE McRerynoips concurred. The grounds upon 
which the judgments were assailed were that the d 
fendants were denied due process of law and equal 
protection of the laws in contravention of the Four- 


teenth Amendment. Specifically the grounds re that 
1) they were not given a fair, impartial and delib 
erate trial; (2) they were denied the right of cour 
sel, with the accustomed incidents of consultation and 
opportunity of preparation for trial; and (3) they 
were tried before juries from which membet f their 





own race had been systematically excluded 
The only question discussed in the opinion was 


in respect of the denial of counsel. Before discussing 
this question, however, Mr. Justice S ERLAND 
called attention to further facts disclosed in the re d 


' ' 7 


that while it did not sufficiently appear that the d 
fendants were seriously threatened with 1 ' nc¢ 
on their arrival at Scottsboro, the attitude 

munity was one of great hostility towards t 


as ; — s 
ght it necessary to call for 








the prisoners. Chief Just And 
der ] 1 that every ster 
the sentence was 
il li he defend ts t { 1 
r safekeeping, |! ght the Scotts! 
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scorted them t ro for t 
lay lod the ourt 1 +S¢ ; 
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¢ the proceedings. from beginning to end 1 
ent During the « ire time, the defendant 
nfined or we oy 4 tary guard l 
t disclose the except that é t 
teer but tl re rd rly indicate that n 
f the were t 1 1 thev are t P 
is the boy } Q rant and A 
the were resi r states, whe 
f their fan resided 
Preliminary to the discussion of the requirements 
of due process of law in regard to the right to coun- 
sel, Mr. Justi S RLAND reviewed the 1 rd ¢ 
show what was done at the trial by way of affording 
opportunity for the defendants to employ or consult 
counsel and of maki 4 adequate provision for unsel 
upon failure of the defendants to obtair ] 
The record sl vs that immediately up t] 
the 1 ; nt dete ts were rraig ed ar } + 
ruilty Apparently they were not asked whet ] 
or were able to « pl counse or wished t 
inted; or whether they had friends 
ght assist that d it ¢ ited 
A ld not | < idle ceren t I 
def lants rf S rtunitv t 
ta s le t ht ? 
trated } e fart t very soon afte wind 
é eared in t behalf. This was ‘ Chief 
Tustice Anders n the course of his diss¢ 1 
Tt were 1 ents.” he said. ‘ 1 had 7. 
rtunity to get t with the families s 
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have been repre- 


tter opportunity been given 
l the cases judging 

1 that appeared 

( 224 Ala. 
that t right to counsel 

be afforded a fair oppor- 


Not only was 
counsel as was 
se upon the trial 
bstantial aid in 


i nstrated by a brief 


trials, as shown 
ttorney from Ten- 
persons there, who were 


oO appear at the trial, 


light represent the defend- 


not been paid to appear 

ire for trial. Fur- 
trial court and members 
I e court undertook 
of the bar” to represent 


ing n this method of pro- 
sent the defendants, Mr. 


f counsel in a 


morning of the 
itely designated to 
ie, the trial judge 
for the limited 
Whether they 
reafter if no counsel 

r of speculation only, 
anticipation on the part 
even if made for all pur 
fallen far short of meet- 
irement for the appoint- 
were members of the 
nature of things, 











would not, thus collectively 


ippreciation of respon- 


t imdieidual 


ial sense of duty 
mpany the appoint- 
specifically named 


respect of ap- 
an an expansive 
ite obligation upon 

t prior to the calling 

f leading member of the 
side of the prosecu- 

trial. It is true that 
lerstood Mr. Roddy 
e defendants. This 
rd, frankly stated 

1 with the utmost good 
the bar had a like 


} 
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41 


nt, the circumstance lends 


ng perhaps the most 
st these defendants, 
irraignment until the 


iltation, thoroughgoing 
itally important, the 
msel in any real sense, 


uch aid during that 


is helped by what 
t At that time, as 

l above. Mr. Roddy stated 
t vinsel, but that he 
nsel that the court 

n an opportunity 
t familiar with the 

ume down as a friend 

that he thought the 

step entirely out of 

the local bar, ex- 

Mr. Roddy in anything he 
To this the court re- 





sponded, “All right, all the lawyers that will; of course 
I would not require a lawyer to appear if—.” And Mr. 
Moody continued, “I am willing to do that for him as a 
member of the bar; I will go ahead and help do anything 
I can do.” With this dubious understanding, the trials 
immediately proceeded. The defendants, young, ignorant, 
illiterate, surrounded by hostile sentiment, haled back and 
forth under guard of soldiers, charged with an atrocious 
crime regarded with especial horror in the community 
where they were to be tried, were thus put in peril of 
their lives within a few moments after counsel for the first 
time charged with any degree of responsibility began to 
represent them. 

It was added, moreover, that such counsel as did 
appear were hurried to trial without opportunity to 
investigate the facts or to prepare the defense, and 
that under the circumstances disclosed “the defend- 
ants were not accorded the right of counsel in any 
substantial sense.” 

Having discussed the facts and circumstances of 
the trial, relating to the appointment of counsel and 
to counsel’s lack of opportunity to investigate and pre- 
pare a defense, the Court considered the legal ques- 
tion of the right to counsel, under the due process 
clause of the Fourteenth Amendment. At the outset 
attention was called to the fact that the Alabama Con 
stitution provides that in criminal cases the accused 
shall enjoy the right to have assistance of counsel but 
that although the State Court had decided that that 
requirement had been met, the question remained as 
to whether the defendants had been denied rights under 
the Federal Constitution. In approaching this ques- 
tion the history of the right was reviewed, the Court 
stating that if recognition of the right depended on 
the existence of such a right under the English com- 
mon law when the Constitution was adopted, it would 
be difficult to maintain it as a requirement of due proc- 
ess. This was for the reason that the law of England 
recognized no such right generally until the enactment 
of a statute by Parliament, in that behalf, in 1838. 
The rule denying the right had been assailed in Eng- 
land by lawyers and statesmen prior to the revolt by 
the American colonies, and they, in their constitutions 
or by early statutes rejected the English rule, and with 
practical unanimity, assured to accused persons the 
right to the assistance of counsel. After reviewing 
these various provisions Mr. Justice SUTHERLAND 
stated the conclusion to be deduced from them, saying: 

It thus appears that in at least 12 of the 13 colonies the 
rule of the English common law, in the respect now under 
consideration, had been definitely rejected and the right 
to counsel fully recognized in all criminal prosecutions, save 
that in one or two instances the right was limited to capital 
offenses or to the more serious crimes: and this court 
seems to have been of the opinion that this was true in all 
the colonies. In Holden v. Hardy, 169 U. S. 366, 386, Mr. 
Justice Brown, writing for the court said: 

“The earlier practice of the common law, which 
denied the benefit of witnesses to a person accused of 
felony, had been abolished by statute, though so far as it 
deprived him of the assistance of counsel and compulsory 

rocess for the attendance of his witnesses, it had not been 

changed in England 3ut to the credit of her American 
colonies, let it be said that so oppressive a doctrine had 
never obtained a forthhold there.” 

In view of civil and political conditions in this 
country, as disclosed by the refusal of the colonies to 
accept the English rule regarding counsel, it was held 
that the question cannot be settled by reference to that 
rule 

One test which has been applied to determine whether 
lue process of law has been accorded in given instances is 
to ascertain what were the settled usages and modes of 
proceeding under the common and statute law of England 
before the Declaration of Independence, subject, however, 
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to the qualification that they be shown not to have been 
unsuited to the civil and political ndit f our ances 
tors by having been followed in this country after it became 
a Nation. . . Plainl DI t f 
this test, as thus qualified, has not been met 
case. 


re ing 





the present 


Following a discussion of the requirements of duc 


process of law under the Fifth Amendment in rela 


tion to rights specifically safeguarded by other of the 


first ten amendments, 
process clauses of the Fifth and Fourteent 
ments bear to each other, the Court stated its con 
clusion that the right to the ist e of counsel is 
of such a fundamental character as to bring it within 
the scope of due proc W Explaining the im 
portance of the right to the assistance of counsel in 
its relation to the requirements of fair hearing Mr 
Justice SUTHERLAND sai 


While the question has never be t rically detet 
mined by this court. a consideration of the nature of the 
right and a review of the « this and other 
courts, makes it clear that the right to the aid of counsel 
is of this fundamental charact 

It never has been doubted by tl rt, or any other 
so far as we know, that notice and hearir re preliminary 
steps essential to the passing of an enfor ble judgment, 
and that thev together with a legall etent tribunal 
having jurisdiction of the case nstitute | elements of 
the constitutional requirement of due pr f law The 
words of Webster ten quoted that | “the law of the 
land” is intended “a law which hears bef t condemns.” 
have been repeated in varying forn f ression in a 


multitude of decisions. In Holden v. Hard 169 U. S. 366, 


389, the necessity of due notice and an opportunity of being 








heard is described as among the “immutable principles of 
justice which inhere in the ver lea of free government 
which no member of the Uni y di rd.” And Mr 
Justice Field, in an earlier Galpin \ age, 18 Wall 
350, 368-369, said that tl rule that 1 ' hall be per 
sonally bound until he | 1} 1 was as old 
as the law, and it meant that he must be ted to appear 
and afforded an opportunity to be heard. “Judgment with- 
out such citation and opportunity want 1 tl attributes 
of a judicial determinatior t is jud 1 usurpation and 
oppression, and never a he eld istice 1s justly 
administered.” Citations to the same effect might be in 
definitely multiplied, but there is no n for doing so 
What, then, does a hearing includ Historically and 
in practice, in our owt intry at least, it has always 
included the right to the aid of isel when desired and 
provided by the party erting the right The right to 
be heard would be, in many es, of little avail if it did 
not comprehend the right t 1 Even the 
intelligent and educated layman | I] d sometimes 
no skill in the science of law. If char vith crime, he is 
incapable, generally, of detert ng for himself whether the 
indictment is good or bad. He is unf ir wv 
of evidence. Left without the ai nsel 
put on trial without a proper 
incompetent evidence, or « rt 
otherwise inadmissable. H 
edge adequate lv to prepare his defens t 9 } have 
a perfect one He requ the ¢ ing id of unsel 
at every step in the pr edings ag t | Without it, 
though he be not guilty, | aces tl langer of nviction 
because he does not know |! vy to est h his innocence 
If that be true of men f intelli nce »W ich more true 
is it of the ignorant and rat rt e of feeble intel 
lect. If in any case, civil riminal te or Federal 
court were arbitrarily to re to rtv by unsel 
employed by and appearing for t 1 ibly may not 
be doubted that such a refus uld | 1 of a hear 
ing, and, therefor of d { constitutional 


sense 


In addition to thus uy ling the right of the de- 
fendants to an opportunity to obt insel, the Court 
declared that, even if it be sumed tl 
portunity, under the circumstances tl 


it they had op- 
failure of the 


Court to make an effective appointment of « 
was a denial of due process. 
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voted to Recent Books in Law and Neighboring Fields and to Briet 
of Interesting and Significant Contributions Appearing in 
the Current Legal Periodicals 





Among’ Recent 


W ludley Cammett 
l Hill Book Co., 
ing for the law 
lwig have done for 
itizing it, giv- 
x, once harried 
now dissected by 
veritable Rey- 
shet Rich becomes 
ney-sweep who 
ely tl intiff in Armory wv. 
Water Bal And so Mr. 
l in in his color- 
nged that each 
In this manner 
le legal lore, a 
torts, crimes, 

1 i ike 
coatit to the bitter pill 
He pretends to tell 
e tells what the law is. 
he wvers and judges do, 
s reasonable. He 
w the human or social con- 


nto decisions The action that 


The reader gets 


reant rather as a description 
Mr. Lunt set himself a task, 
himself deservingly. By use 
lay reader the law 
iy that makes him 
the law T It is to be rec- 

l rs, business men and 
w as dry the dusty sheep- 


W G FREY May. 


lviation and Radio. 
2. St. Paul: West 


12.—Professor Zollmann has 
his second edition 


mn cases decided by 

past two years included 

s not of courts of last 
lirected to voluminous 

es are found to other prior 
1d legal periodicals. 

oups according to 

licable, such as “ad- 

etc. The arrange- 

, beginning with “admiralty” 
tate comn ’ without ap- 


Books 


parent reason except perhaps for the related question 
of jurisdiction. 

As Professor Zollmann points out, it is practically 
impossible to classify all cases definitely. Some are 
included under “airports” which might with equal pro 
priety appear in the classification of “torts” or more 
likely under “damages,” a heading which does not ap- 
pear in the book. The same may be said of cases 
under the heading “carriers.” 

However, even this suggestion of a criticism 
should not be made, for arrangement as well as in- 
dexing is a superficial part of all law-text work, which 
may or may not be a convenience, and about which 
minds may differ. But in no wise does it mar the 
splendid character of work done. 

The “side reading,” evidenced by the voluminous 
notes to the cases, must have been a tremendous task. 
The profession should feel truly grateful to Professor 
Zollmann for thus putting within easy grasp, and at 
arm’s reach, this wealth of material. 

We who feel as if we are something of “special 
ists’ in this field, though perhaps without substantial 
basis for the feeling, may voice as our only objection 
to the work the thought that a broad knowledge of 
aviation law is so easily made available to the “non- 
specialist.” What we have spent years in acquiring, 
the routine practicing lawyer may now acquire in a 
few hours’ work. 

The writer has not critically examined Part II 
of Professor Zollmann’s book, relating to “Radio Law,” 
first, because of a total lack of knowledge of that 
subject, and second because it has always seemed that 
radio and aviation are not only not blood relations, 
but of no kin whatever. 

St. Louis. 


Geo. B. Locan. 

State Law Index: An Index and Digest to the 
Legislation of the States of the United States. No. 2, 
1927-28, pp. viii, 1034. No. 3, 1929-30, 1930, 1932 
Washington: Government Printing Office. Pp. viii, 
1092.—The Legislative Reference Service of the Li- 
brary of Congress, in these two volumes, continues 
the important series instituted for the biennium 1925 
1926. Through this service we now have, for the first 
time since 1908, a thorough and complete index of 
current State legislation. The magnitude of the un 
dertaking is indicated by the fact that the volume for 
the biennial period 1929-1930 is based upon an exam 
ination of 21,395 acts and resolutions adopted by 84 
legislative sessions. It is also of interest to note that 
of the enactments examined, 11,360 were excluded from 
the index as local, temporary or private. 

The organization of the two volumes here under 
review is similar to that of the first volume of this 
series. A detailed alphabetical index of State laws 
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is followed by a digest of important statutory changes, 
which, for the biennial period of 1' 
nearly four hundred pages \ third part, of 1 
two hundred for y dig 
important changes in state laws relating to administra 


tive organization and personnel 


102 
29 LY SU, occupies 
1€a 


«lx 
rly 
riy 
sts 


pages 


It is not perfec tly clear to this reviewer why there 
should be a digest of important statutory 
lating to administrative organization and personnel 
separate and apart from the digest important 
utory changes. And those preparing the digests hz 
apparently found it difficult to make such a 1c 
tion. For example, in the volume of 1929-1930, the 
digest of statutory chz +s », contains some 
provisions under “Legislative Reference and Bill 
Drafting,” and the digest of changes in administrative 
organization and personnel, at pages 920-21, 
similar provisions under the title “Legis! 
and Legislative Reference Service.’ 
duplications raise the question as to whether a single 
digest might not be m¢ 

The volumes here 
of 1925-1926, in that 
to the paragraphs in thi 
to the paragraphs in the digest of important 
chaages for 1927-1928. But numbers differ 
in the volumes for 1927-1928 and 1929-1930. No con 
tinuous topical analysis with uniform section numbers 
has been worked out for 
volume of the series to 
tion in the content of 
to develop such an analysis 

The Library of Congress is doing a 
important service. When it has done so 
be unfair to ask that it do mor Che 
viewer would, however, like to se mewhere 
biennial volume a list of ul 
wide popular vote, together wi 
results of 
holding State statutes invalid in whole or in 
examination of the present vol 


changes re 


Stat- 
ive 
distinc 


me 
J 


contains 
tive Drafting 


re sati 
under review dif from that 
assigned 
1930, and 
statutory 


section numbers are 


i il 
ligests for 1929 


th tion 


use in reterring trom one 
7 7 4 

nother. at perhaps the varia 

etotit 


t undesizable 


useiul and 
much, it may 
present re 
in each 
State 
statement of the 
votes and a list of State decisions 
part. An 
licates that those 


mitted to 


7 


such 


nes 
charged with their preparation have the information 
as to referendum measures and as to State decisions 
holding statutes invalid. The collection of this infor 


labor of 
Those 
devel 
litional material. They 

“gir 


mation in one place would add little to th 
preparation or to the bulk of the volumes 
interested in State statutory and constitt 

opment would appreciate t 


itional 


are now helped by similar information contained in 
the careful list of State constitutior amendments 
ratified, rejected, or pet ling lume for 1929-30, 
pp. 93-99). 

Chicago. WaLTerR F. Dopp 

A History of Itali Law, by Carlo Calisse (The 
Continental Legal History Seri Translated by 
Layton B. Register. Introductions by Frederick Parker 


Walton and Hessel G. Yntema. 1928 
Brown & Co. Pp. lvii, 8 This f 
excellent series sponsored by the Association of Amer- 
ican Law Schools. We ve to this series the partial 
removal of the reproach of insularity and n 

and of the pedantry that arises from both these qual 
ities. Calisse’s | 
tion, both for 
and the high reputation of the author 

The purpose of the Associati 


field for American students 


Boston: Little 
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book particularly valuable add 


the importance of the sul 


was To open a 
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bling portions of several works of thi 

single volume. As a matter of fact, sot 

the book chiefly brought under contribut 

del Diritto Ital have already been pu 

Vol. I of this series. The policy doubt! t 

fied, and it has evidently the approv 

but it gives one a slight sensation of dis« 
[The editorial work has been well In s 

ere it a mass of minute reverences me 

languages, mis] tS are ftew and uw! tant > 

valuable feature is contained in sections 11 ; aa 

which were written by Professor Caliss« 

ume and give a brief résumé of recent constitut 

changes Max ] F 
University of California School of ] 


Development of the Leaque of 
Theodore Marburg 1932 New 
lan Company. Vol. I, pp. xv, 48 
886.—These volumes contain a larg 


ments and letters relating to the o1 
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) \ 1 T 
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1O1T 
ix 


ee 


St tes of tl e ice a ol establishing a le ul f nat ns 
at the close of the war The letters are | 9 y those 
of Theodore Marburg, who was Minist B 
under President Taft’s administrati levot 
1. large amount of time to the organizat : 
: : Kiting @ 

yf prominent persons in the United States 

association called “The League to E1 , 

From reading these volumes it <« y app 

that the activities of this group of 1 trl t¢ 
in a very considerable degree to the plan for a ] 


of Nations which Woodrow 
of tl e 


Wilsor 


treaties at th 


a part peace 

President Wilson was not, of cot 
the group, but Mr. Marburg’s lett 
President was infor f iat it 
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Mr. Marburg’s 
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favorable 
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France 


extent in 


The most important correspondet 
these volumes is that with Lord Bryc 
is shown to have been unqualified as s 1916 
ind when Sir Edward Grey, in an i M 
- ’ , 
Marburg, expressed his approval and é 
would even go farther than was pr: l l 
for the forcible execution of a judgment : 
national court if the people could be ¢ t i 
up to that point, Lord Bryce express : 
satisfaction.’ : 
The last part of the second volum« ; 
of the discussions relating to the cl I ; 
League which was proposed; the most t 
of which relates to the views of ex-Pr t 
It also gives in brief form many otl t 
posed in the United States and also ft st 
persons in France, Great Britain, Holland 
nd the Scandinavian countries 
The name of these two volum« ent 
»f the Leagu f Nations Ide ss 
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f high importance 
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Chicago CuHar.es B. REeEp. 


Judicial Wisdom of Mr. Justice McCardie. By 
Albert Crew. 1932. London: Ivor Nicholson & Wat- 
son, Ltd. Pp. 9, 298.—Mr. Justice McCardie, a Judge 
of the High Court of Justice, appears to be a shrewd 
play-boy. He pleases the leisurely practitioner by his 
research and legal acumen and he furnishes the lay 
man through the beloved “Times” with comments on 
the social life of the day. He discusses subjects like 
engagement rings, a guilty wife’s rights, collusion, con 
donation, and liability of a co-respondent, with much 
talk of adultery. And so he pleases nearly everyone 
His philosophy is much more urbane than the usual 
remarks of divorce judges in this country, and he 
certainly takes his time about it, being most careful 
in each case to set precept upon precept and thus pre- 
serve his reputation for erudition. 

* * &* 


Courts and Doctors. By WUloyd Paul Stryker 
1932. New York: The Macmillan Company.—This 
admirable treatise on how to avoid and how to defend 
suits for malpractice appeals to the physician more 
than to the general practitioner. It is packed with 
a lot of practical information and it does not neglect 
advice of antiseptic precautions, the choice of anes 
thesia, x-ray therapy and diathermy, and it emphasizes, 
as it should, the necessity of keeping careful records. 
\ lawyer who is charged with any defense of any 
doctor should buy this book. 

Chicago MitcHett D. FoLLANspet 


California Corporation Laws. By Henry Win 
throp Ballantine. 1932. Los Angeles: Parker, Stone 
& Baird Co. Pp. xxvii, 989.—The author of this 
work is Professor of Law at the University of Cali- 
fornia and was the draftsman of the General Corpora 
tion Law adopted by the State of California in 1931 

The work undoubtedly will be helpful in giving 
lawyers the viewpoint of the draftsman of the new 
California General Corporation Law. The construc- 
tion of the work is more in the nature of a textbook 
than an annotation of the sections of the new law 
The text in most instances is virtually a restatement 
of the provisions of the respective sections of the 
law. The author has failed to accomplish his purpose 
of indicating the source, purpose and policy of a large 
majority of its provisions. The annotations are rea- 
sonably complete as to the decisions of the California 
courts, but the work is not well annotated as to de- 
cisions of the courts of other states having similar 
statutory provisions. There is no index or reference 
table showing the respective pages of the work where 
the various sections of the statute may be found 

The corporate forms contained in Chapter XXI 
were not prepared by the author and some of them 
might have been more carefully drafted. A footnote 
to this chapter states that these forms were submitted 
to and approved by the Secretary of State of California. 

Chicago. Miiviarp B. Kennepy. 
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By Henry G. Woop AND JOHN O’BRIEN 
Office of Legislative Counsel, United States Congress 
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portation of agricultural or other products actually 
sold or transported for sale subsequent to the enact- 
ment of the Act and in process of shipment to buy 
ers in foreign countries. 

The general limitations upon the lending pow 
ers of the corporation were as follows: 

(1) Loans could be made at any time prior 
to January 22, 1933, subject to the right of the 
President to extend the time for not more than one 
year. 

(2) Loans were to be made for not to exceed 
three years, subject to the right of the corporation 
to extend the time for payment to five years. 

(3) All loans were to be fully and adequately 
secured. 

(4) The aggregate amount of loans to any 
one corporation and its subsidiary or affiliated or 
ganizations was not to exceed 5 per cent of the 
authorized capital stock and bonds of the Recon 
struction Finance Corporation which under this 
act could not be more than $100,000,000. 

(5) No loans were to be made upon foreign 
securities or foreign acceptances as collateral or for 
the purpose of assisting in the carrying or liquida 
tion of such securities or acceptances. 

(6) No loans were to be made for new enter 
prises undertaken after the enactment of the Act 
except to agricultural or livestock credit corpora- 
tions, Federal land banks, joint-stock land banks, 
or Federal intermediate credit banks and in the 
case of transactions involving the exportation of 
agricultural or other products. 

(7) Not more than $200,000,000 was to be 
used by the corporation for the relief of banks that 
were closed or in the process of liquidation. 

In order to afford a certain measure of direct 
relief to agricultural producers, the corporation 
was directed to allocate and make available to the 
Secretary of Agriculture $50,000,000 of the amount 
subscribed by the United States to the capital stock 
of the corporation “and the expansion of the same 
through the note, debentures, bonds, or other obli 
gations” of the corporation. This amount (which 
might aggregate $200,000,000) was to be used by 
the Secretary of Agriculture for the purpose of 
making loans or advances to farniers for crop pro 
duction during the year 1932, and the Secretary 
was directed to give preference to farmers who 
suffered from crop failures in 1931. 

The appropriation for the entire amount of the 
authorized capital stock of the corporation was 
made by Public Resolution No. 7. 

Public No. 2 was amended and supplemented 
by Public No. 302 which enlarged the powers of the 
Reconstruction Finance Corporation, extended its 
authority to the District of Columbia, Alaska, 
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would be required for stock subscription (Sec. 
O (e) ). 

State organizations, such as the New York 
Land Bank and the new Massachusetts institution 
established to supply credit to institutions of the 
kind covered in the Federal Act, are eligible to 
membership (Sec. 24). The law provides that 
home owners who are unable to obtain mortgage 
money from other sources may obtain advances 
from the banks up to the time of the retirement of 
Federal stock (Sec. 4 (d) ). 

Limitations are placed upon the investment of 
funds of banks in securities other than mortgages, 
and provision is made for the establishment of sur- 
pluses and reserves and the retirement of stock of 
the United States (Sec. 11). Dividends are to be 
paid on the stock subscribed for by the United 
States (Sec. 6 (k) ). 

income and obligations of the banks are ex- 
empt from Federal, State, and local taxes, except 
surtaxes, and estate, inheritance, and gift taxes 
(Sec. 13). Expenses of the Board up to the end 
of the present fiscal year are paid by the United 
States, but thereafter the expenses are to be made 
up by assessment on the banks (Sec. 18). Penal- 
ties are provided for criminal offenses committed 
in connection with the operation of the banks 
(Sec. 21). 

Section 29 of the Act provides that for a per- 
iod of three years after the enactment of the Act, 
bonds of the United States bearing interest at a 
rate not exceeding 334 per centum per annum shall 
be receivable by the Treasurer of the United States 
as security for national bank not¢s in the same 
manner and to the same extent as other bonds of 
the United States except that the limitations of sec- 
tion 9 of the Act of July 12, 1882, as amended, 
that not more than $9,000,000 per month may be 
deposited with the Treasurer of the United States 
for the purpose of withdrawing bonds held as se- 
curity for circulating notes, does not apply in re- 
spect of the bonds granted the circulation privilege 
under the section. 
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EL GEFFEN 


Atlanta, Ga., Bar 


I have considered it best to present some of 
these statutes which are retrospective in effect, and 
whose constitutionality has been determined by 
Court decisions. The earliest one of these was 
passed in 1850 in the State of Pennsylvania.* Many 
States have passed similar statutes in later years.‘ 

The United States Congress followed with 
statutes of a similar nature containing retroactive 


*} 


The supplemental act of 1850 declared “the words “being withir 
this mmonwealth,’ shall be so construed as to relate to all persons 
who have been at the time of their decease, or now may be domiciled 
v n this commonwealth, as well as to estates: and this is declared t 
be the true intent of the said act (of 1826).’” 

Montana Upon all estates which have been probated before 

sll be distributed after the passage and taking effect of this act.” 
Sess. Laws 1897, p. 83 
Louisiana—For act see 115 La. 377, 8 L. R. A. (NS) 1180 
lowa—See 89 N. W. 91 


New York—See 117 N. Y. Suppl. 679 
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back one year so as to compel payment those 
have acquired property by inheritanc« it 

» ) 
time, then it may stretch back over a 1 ( 0 
or any number years and the citizen er } 
with any degree of certainty what bu are 1 
be imposed.” 

It is interesting to note that whe the N« 
York question reached the United Stat: Supreme 
Court, that Court overruled the Pell \ 
a result the New York Court in Re Di eal 
later held that the act was const I 
hough it contained retroactive feat [1 
though l 
Louisiana in 1905'® a retroactive inhet e tax 
was held to be constitutional and this | ling 
affirmed one year later in the United States Su 
preme Court California, also jo! 
f the few states hol ling these statu 
tutional.2! Angellotti, C. J. in his opis 
legislature could not lawfully destr 
burden this property right under the guis« 

: . r +e £ \ 
succession tax on account of the transt \ Ne 
lersey case in 1918** by force of its dictu le 
takes the position of those cases hold tax 
unconstitutiona 

It may be seen that there is 
opinion in the states affecting const 
these statutes, the greater number of states holding 
them constitutional, unless bound by a ticular 
wording of the state constitution. 

In the federal courts the quest 
and answered in 1923 lhe court 
not unconstitutional on grounds of ret: tivity 
This was upheld in 1925.*4 Most of the feder 
court decisions have held the sta 

N I , 

: t M 2 t ix 
ceive t e the t 
S. 171 N. Y 
6. 115 Iowa ¢ v. W 
17. See 1 
8. 176 N. Y he S ( 
Federal ( 
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st be lmitted that there 
@ fan f tien, ] el ity of opinion, 
n this subject.”* The 
4 1} } 


courts govern y the more recent 
( I ng hi ll be presented 


uurt holdings 
is sul 1929 the question was argued 
held that 
ct v tutional under the 5th amend- 
resulted in 
theory of the dissenting 


the Lintet _ase. where it was 


rt n half a century it has been 

ttled that ft congress imposing a tax may 
retroact peration,” says Brandeis, _ 
the diss« nion rendered in the Unter- 
yreme Court 
once again 
ld the 1 as unconstitutional,® this 
bas Idin on arbitrary taxation. 
Coincident hird cas¢ involving the same 
l . Justices holding 
it the act I nstitutionai because of retro- 
l The dissenting 
nstitutional. In 
1930"" the « ell back on the theory that the 
enforcement n act uld be a violation of 
he due process 

use of tl : Amendment [This opinion was 
lso dissent m consistently by the same hon 


It 1 1 recently that the court distin- 
1 l retroactive laws. 
In 28% | Court recognized that retro- 
ictive lav 1 of themselves are not unconsti- 
itional must be an additional feature in- 


oactive? If so, it 





How shall we 
l retroactive ? In 283 
uu. S. 45. 2 t of foreseeability is well taken. If 
the tax bu could not have been understood or 
ne of the particu- 
lar voluntar hich was made the occasion of 
stitutional. 
Having f these cases before us, it may 
i hat tl status of retroactive 
inheritar tion is n the states, the state 
constitutiotr t be examined first to determine 
constitut the particular statute. If con- 
nstitution, then the act 
must be 1 nder the federal constitution. The 
federal « tut may find the law unconstitu- 
l burden which cannot 
be foresee the taxpayer at the time of his vol- 
untary t retroactive statute in and of itself 
is not ur tutional. It is not unconstitutional 
295 Fed. 42; 4 Fed. () #0. “The mere 


ed transactions that were 


past r t s t ft r lidate it The right 

as it is reasonable in substance and effect 
s well est See tl ithorities collected in the dissenting opin 
ion of Mr. J Brandeis in 276 U. S. 440, 447.” 


taxation of gifts made 
of any statute 
ble as to in 


passage 


xir t pal unreasona 


determine. 


in and of itself because of being ex post facto, nor 
for impairing contract obligations nor for divesting 
vested rights It can be rendered unconstitutional 
when it is arbitrary by reason of imposing on a tax 
payer an unforeseen burden.*® What should govern 
the future decision?** What shall govern when a 
case similar to the Untermeyer case arises? Shall the 
opinion rule that the act is unconstitutional because 
of its arbitrariness? Or shall the other rule so ably 
championed by the Hon. Justice Brandeis be ap 
plied?** Shall evasions be permitted because of 
technicalities or shall taxes be imposed where they 
can best be shouldered, without allowing flaws in 
the technical sense, to prevent their collection? 

Of course, there have been vigorous acclamations 
of the United States decisions in favor of unconsti 
tutionality.*® On the other hand, more recent U 
S. Supreme Court decisions seem to lean towards 
the view that the act shall be construed constitu 
tional except in extreme cases of retroactivity, 
where the burden could absolutely not have been 
foreseen.*' Each case must be determined on its 
peculiar facts. Evasions should be carefully 
guarded against, notwithstanding former Justice 
Holmes’ gracious view® in favor of evaders. There 
is no doubt but that the hyper-technical interpreta 
tions sought by many writers* will not be sus 
tained in future decisions, 


44 Fed. (2) 490 See Brandeis’ dissenting opinion in 27¢ 
_ ; 


I 5. 44 44 L. R. A. CNS) 419; 115 La. 377, affmd. in 203 U. S 
Dos Passos—Law of Inheritance, etc. at page 31; 17 Howard 456 
ic 


N. W. 113 (Wise.) 1931 “While retrospective laws are 
not unusual in matters of taxation and under proper circumstances cer 
d. they cannot impair the obligation of contracts, inter 


tainiy are vali 

fere with vested rights under the due process provision of the Consti- 
tution or divest one of a vested right A statute cannot inmspose ret 
active taxation upon a class of property not then subject to a tax.’ 

38 76 I S. 440, dissenting opinion 

399. “It is often necessary, in order to give full effect to the 
statute to allow a certain retroactivity to enable the government to reach 
those who by last-minute conduct endeavor to escape the oncoming 
measure. (Citing Holmes’ dissenting view in 270 U. S., at page 241.)"’ 

3 -C. I R. 777 

40. 2 C. L. R. 777; 3 M. L. R. 839; 37 H. L. R. 61. 

41 83 U. S. 21; 283 U. S. 231; 284 U. S. 160; 31 C. L. R 
997; 44 Fed. (2) 490; 274 U. S. 531. 

4 240 U. S. 625 “We do not speak of evasion. because, when 
the law draws a line, a case is on one side of it or the other, and if on 
the safe side is none the worse legally that a party has availed himself 

he full of what the law permits.” 

: See citations under note 40, supra 


Survey of Receiverships in St. Louis 
(From St. Louis Globe-Democrat) 

By a general vote the St. Louis Bar Associa- 
tion has approved a plan of its Executive Commit- 
tee for an investigation of Circuit Court receiver- 
ship proceedings during the last five years. A part 
of the plan is that disinterested law students at 
Washington University shall do the detailed work, 
with perhaps the cooperation of faculty members. 

The public’s most definite idea as to such pro- 
ceedings relates to their high cost. Once in a while 
an exception comes to public knowledge, but ordi- 
narily they are no agency for tempering the wind 
to the shorn lamb. Certainly an appointee of the 
court who, with energy and good judgment, has 
salvaged unexpected amounts from a shipwrecked 
enterprise for its owners, and even put it afloat 
again on even keel, is entitled to generous compen- 
sation. But cases are dimly recalled in which the 
costs made up a rather startling ratio to the size 
of the property and there has been wonder as to 
why counsel fees for an insolvent should at times 
so largely exceed the average for a solvent insti- 
tution. 
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THE PUBLIC AND THE LAW—THE THREE MAJOR 
CRITICISMS AND THEIR VALIDITY—II* 





No General Breakdown of Civil Justice—Litigation as Social Patholoey—Congestion Due 
e > Se i 


i 


to Recent Developments—The Problem of Remedies—Criticisms of Rules of Law— 


The Present Period 


tion an Exaggerated Criticism Which Needs Reshaping—Increase of 


-The Secret Roots of Law —Alleged Excess of Legisla 


By HERMAN OLIPHANT 


C/T the institu 


PART III—MAJOR CRITICISMS OF CIVIL 
JUSTICE 


HE first part of this discussion dealt with 
popular criticism of the administration of crim- 
inal justice. Passing now to current criticisms 


~ 


of civil justice, it is commonly indicted on two 
counts: civil litigation has become hopelessly slow, 
expensive and h: zardous; civil substantive law is 
out of touch with modern needs. Has there been a 
serious breakdown on this, the civil, side of law, 
which has nothing to do with crime and its punish 
ment but is concerned with adjusting the economic 


and other social relations between man and man 


This phase of law is the realm of contract and 
property. It regulates banking, commerce and in 
dustry. In its grooves runs much of the communal 
life of our time. Such civil law, as opposed to crim 
inal law, regulates the greater mass of human rela 
tions touched by law at all and c rs most of the 
field in which students of the law irk. It and its 
enforcement are not dramatic. The public hears 
and thinks little of it. When the layman thinks of 
law, he is likely to think of criminal law, though it 
is the lesser portion of the whol 

Rules Fitting Life 

There has been no general breakdown here 
The great mass of people are still performin; 
promises, often unaware that they are contracts 


Trespass upon property is highly exceptional. A 
delicate financial fabric is daily yven by myriad 
hands to blanket the country and the world and 


yet relatively few rents over which men litigate 


occur. All sorts of commodities in unimaginable 
quantities are passing from hand to hand every 
where yet the relative number of transactions in 
which the law has to interfere is infinitely small 
Factories operate with the cooperation of millions 
and without let or hindrance of law except in the 
rarest of cases. 

There is no genel il breakdown of law here. In 
these matters, relatively few men are lawless and 
the reason is two-fold. Most of the rules of law 
applicable to all these human relations have been 
so shaped by time and experience that their pat- 
tern is in general the same as that of the habitual 


*T his ie th e a nad , : ‘ + ‘ ‘ . art “T € 
Public and the Law The ree M I riticis f tl Law and Their 
Validity,” by Prof. Oliphant I f ; yas printe nt 
issue of December, 1932, py 5 


i€ Of Law oT 





J ins Hop ce LILS l niversity 
conduct of men and the mass of them com 
fortably fit the life which they regulate There 
is also the more basic reason that the great ma yf 
men pass into and out of both their momentary and 
enduring civil relations with one another without 
disputes of any serious sort ever occurring Nu 
merous as such disputes may seem to be, their i 
number is insignificant when compared th the 
myriads of human contacts and arrangements 
which constitute the totality of day to y Ss 
life. Relatively few as such disputes are, the f: 
tion of them which reaches the hands « fl yel 
hopelessly small, and, of the total transactions 
which come to the attention of the lawyer 
portion ever reac hes the court There is 1 break 
down of law here. The number of civil transactions 
litigated each year could be multiplied many times 
and still be relatively insignificant. 
Litigation as Social Pathology 

In considering litigation in the ad: sti 
of civil justice, which is commonly said to be 1 
slow, expensive and uncertain, it is important t 
keep in mind that we are here dealing with a highly 
exceptional social phenomenon. There nothing 
normal about most of it. Its relative inf1 1en 
marks it for what it is—social patholo Tt 
much more highly exceptional than are illness and 
disease. Few of us get through life wit] ha o 
to consult a doctor at some time or othe: ut most 
of us live and die without ever havi 
lawyer’s office, much less a court-root Che first 
realization of the degree of abnormal litiga 
tion is something of a shock to the student of the 
law who spends his days dealing with cases 
each representing an atypical social situation. He 
tends to over-estimate the frequency of litigatio1 
if not, indeed, the relative importance the part 
which law plays in the whole of social life S 
also, one who spent all of his time in doctors’ 





offices, clinics and hospitals, might get th: 
: 


that a substantial part of the world is a 
though relatively few are ill at any one tim 





Congestion Due to Recent Developments 





Confining our attention to the relatively smali 
area which litigation occupies, its present amou 
in large urban centers is enormous. During 1930 f 
some three-quarters of a million of act s at law 


were begun in New York City. Of this m 
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nt litigation and 


The ret I hing ut these figures is 

it the over ge mass of such civil litigation, 
five-sixtl t, falls into these two general 
lamages for bodily injuries 

| injuries 1 rty resulting from what the 
lls neg bout two-thirds of them 
urring in 1 eration of motor vehicles, one 
the moder ls of rapid transportation of 
suits to col- 
se price of com- 


il courts are, 
stan ! ed in performing just two func- 
ns. In 1 t place, they are operating as a 
rt of the 1 nery for allocating the risks of 
1 1 ichine culture, 
definitely the insurance companies. In 
ne of the agencies en- 
ey are a part 

yur credit nery, they having to do princi- 
lit claims arising, 
marketing of 


lities are pass- 


ing into t onsumer Thus the great 


rts is a function 


either of ou ne technology or of our modern 


The Problem of Rethedies 
ngestion in these 
courts at 1 $s points \fter an action at law 
is ready fot in Manhattan, it takes from 18 to 
21 months t to be reached for trial in the Su- 
M cases must wait from 8 
" ; 
Court and 3 years in 





The t ves of litigation just mentioned 
account ngestion in these courts, of which 
an increa int of complaint has been prop- 
l btless ways will be 
l hese t types of cases more 
expeditiou 1. when they are found, the con- 
gested cot will disappear until some other 
change in 1 s of living throws up some new 
type of lit to replace accident and collection 
liti bull urrent grist. 

As t its to collect on credit arrange- 

i that most of them represent the 

istake t men operating with a poorly de- 

veloped 1 ( f credit rating. Trade associa- 

ns 1 to handk rge groups of these 

cases t never reach the courts. The mass 

Handling most of 

them is purely formal and ministerial as 

recordit Wet find that the judicial 

macl ha ntentious matters, 

needs fu! I lificatio1 suitably to adapt it to 

pertormi1 ssentially ministerial operations 1n- 
volve I I these credi cases 

gence cases, it is to 

e obset t, a littl le ago, these and other 

ted with another type of personal 

e 1 f the factory produced a 

vorkmen to recover 

irred in the course of 

heir employment. After much complaint 

nse and uncertainty, the handling 

ut of the courts by our 


workmen’s compensation laws ana given to admin- 
istrative commissions. Other types of litigation 
have passed from the courts to commissions or ad- 
ministrative officers. Litigation involving the regu 
lation of the charges of public utilities is an 
example. 

Interesting and important matters of policy 
are involved in the question as to whether the spe 
cial types of litigation now congesting our courts 
shall also pass out of their hands. This process 
of peeling off, one at a time, each thickening layer 
of the work of our courts may promise an unfot 
tunate future for them and it may involve a con 
siderable social disadvantage, not to lawyers but 
to the public generally. If so, there are urgent 
reasons for promptly seeking the remedy for the 
present congested condition of many of our courts, 
not in some outside agency but in the structure and 
the processes of the courts themselves. 

Many Complaints Not New 

But with this congestion taken care of, there 
would still be considerable merit in the general 
complaint that the administration of civil justice 
is often needlessly slow, excessively costly and un- 
certain as to outcome. There is foundation for 
these complaints, but it involves in large part tech- 
nical defects which technicians must remedy and 
for whom, therefore, their burden and responsi- 
bility are very great. Numerous agencies are now 
attacking the problems they involve and there is 
reason to hope for considerable improvement along 
these lines. 

But these complaints are not new. It is largely 
that they are being talked about a great deal at 
just this time. All phases of law and its admin- 
istration are, at present, coming in for something 
more than their usual share of public attention. 
Public interest will soon shift to other matters, 
and, when present defects have been remedied, they 
will be replaced by others deemed equally serious, 
and so on and on. The prospect in this quarter 
is the normal one of endless criticism and gradual 
improvement, 

Criticisms of Rules of Law 

Passing from the criticisms of the administra- 
tion of civil justice to those as to the content of 
the substantive rules of conduct making up the 
body of our law governing civil transactions, there 
is considerable complaint about too much blind fol- 
lowing of precedent, out-worn rules which do not 
fit the needs of the time, and the general lag of 
our substantive law. 

Much of the body of our substantive law took 
shape during a long period in English history when 
social conditions remained substantially unchanged 
as the relatively simple life of the time flowed 
leisurely through fixed channels of social inter- 
Changelessness in rule of law was then 
a fact whose obverse was the changelessness in the 
life to which it applied. Persistence of the fact of 
law free from basic changes gradually made a vir- 
tue of that attribute. In addition, it was idealized 
and generalized into the notion that the rules oi 
this relative changeless law rested upon change- 
less and eternal principles. Then came the period 
of exploration and discovery and the rise of Eng- 
lish trade. A part of English life was shaken out 
of its accustomed grooves and the change neces- 


course 
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sitated numerous changes in the law applicable to 


the social life thus disturbed. Befi 


re these modifi- 


cations were effected, discussion of the time was 
probably very much like the present criticism that 
law is antiquated and is not responsive to the 
changing needs of the times. 

There have been other periods of change in 
social conditions, which have produced pressures 
resulting finally in changes in the law to meet new 
situations. There have _ been lso intervening 
periods when stability of social institutions, includ 
ing law, has been considered a major good to be 


striven for because the life of such periods was 
increasingly stable. 
The Present Period 

Following the Civil War in this country, we 
entered the present period of bewilderingly rapid 
changes in technology and social organization. To 
a gigantic industrial revolution in the manufacture 
of goods have been added a revolution in our whole 
marketing set up, a revolutionary revamping of out 
financial and credit structures and an upheaval in 
the forms of our business organizations. 

All this shifting of social forms has operated 
to create social stresses increasing in variety and 
magnitude. The passage of our frontier has re- 
moved an important outlet for socia 
erated by the stress of social change The com 
bined result has been the present period of mount 
ing pressure calling for an increasing degree of 
flexibility and adaptability of law and a frank rec 
ognition of its pragmatic character 


The Secret Roots of Law 


forces gen- 


) 
] 
1 


One of the first to recognize that the law, in 
its substance, is pragmatic, and hence may be made 
more responsive to changing needs, was a very 
wise man who, at the age of forty and forty years 
ago, said in a little book still much used and called 
“The Common Law” 


“Law, being a practical thing, must ind itself on actual 
ae 

“The law embodies the story of a nation’s development 
through many centuries, and it cannot be dealt with as if it 
contained only the corollari f a book of mathematics 
in substance, the growth of the law is legislative . The 
very considerations which judges most rarely mention, and 
always with apology, are the secret roots from which the 
law draws all the juices of life I mean, of course, considera 


tions of what is expedient for the community concerned.” 

These are the words of former Justice Holmes, 
who, as a member of the United States Supreme 
Court, adorned it as few have a body of equal im- 
portance. Thus early, he clearly foresaw, and be 
came the prophet of, the history of the develop- 
ment of substantive law of our day 

For a long time his was a voice crying in the 
wilderness, but not now. Many have been preach 
ing his doctrine for some years past. It is a rapidly 
diminishing band which still maintains the ancient 
dogma of rigidity in rule of law as a major virtue 
in a period of change. Preachment of the Holmes 
doctrine is now being replaced in many quarters 
by vigorous efforts to translate his counsel into 
action. The criticism that our law is not adjusting 
itself to changing conditions is gradually becoming 
an antiquated one. The job of exhortation has gen- 
erated a widespread faith now finding its vitalizing 
works. In universities all over the land, the whole 
of our substantive law is being re-studied with a 
view to making it an instrument of greater social 
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that our substantive law is out of touch 


PART fI\ THk ALLEGED EX¢ 
LEGISLATION 


The final group of criticisms of 
quently heard .s that there is too much 
that Congress, State legislatures, and 
making bodies should take a vacation 


years; that there is such a deluge of sta 


all is confusion as to what our rights a1 
business and commerce being woefully 
thereby. 

An Exaggerated Criticism 

As a matter of plain fact, much 
pure exaggeration, as some extracts tror 
statement of the matter by Thomas S 
the University of California will show 

“The fact, is of « urse, that the general stat 
any jurisdiction can be included in a very few 
illustrate, the statutes as of January 1, 1930, w 
ot general interest to the people living in New ‘ 
what is perhaps the most complex civilization v 
has ever known—could be found in eight volumes 
than eighteen inches of shelf space. " 

“Now it would be interesting to know how 
reading there is in these volumes of general 
which are printed in ratl 
But first it should be said that he would be a fc 
who would undertake to read all the general law 
his city, county, State, and nation. The most 
citizen need read but a fraction of the material 
that could be of personal interest to him, whet! 





ipon his rights and duties or simply as a 
information i 
“But a page by page examination reveals 


scientious citizen (who, incidentally, is assumed t 

and to have children, and to be a real property owne t 
come tax payer, a debtor or creditor, a motorist, a t 

a potential crook and assaulter and whatnot, ar a very 
inquisitive fellow) could read his share of those same statutes 
in about six days, plus an hour or at most five | for the 
statutes governing his particular trade, busin { 
sional interests, and another hour or less for | « 
interests. Les Miserables would require about a 
days to read at the same pace.” 

More can be said. Who of us re 5 n 
cerned at all about any but the minut« arts oO 
the great mass of statutes found in the | Even 
lawyers and judges are never, at any one e, CO 
cerned about all of it. They must frequently dea 
with legislation, but only in broken dose 1 tl 
have to read only a line in an index t d the 
dozen lines of legislation with which re at 
the moment concerned. 

Increase of Legislation Inevitable 

But with allowance made for the exaggera 
of the importance of the amount of leg n, it 
is still true that we are turning out an increa 
body of statutory and of non-statutory 

I rOK 


outcry against the excess of legislation 
| 
i 


convenience, a movement which promises 
to remove much of the occasion for the 
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ier fine type, and on very 


r as bearing 








the fact that, when life was simple, few rules were 


needed to regulate it. Life has become 


plex and the rules regulating it have | 
come more numerous, It will probably 
more complex and laws will become yet 
merous, but they still will be handled by 


and most of them will be no concern 
the rest of us. 
The Criticism Reshaped 
The criticism of legislation needs 
Let it allege, not that there is too much 
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that too 1 represents poor workman- 
, and the crit mis sound. That it is open to 
criticism i surprising in view of the inade- 
y of the eff that have been made to improve 
phi lg el if 
Since the les tive departments of our federal, 
and municipal governments enact the laws 
ich the jud lepartments interpret and their 
ecutive dey] ts enforce, improvement in the 
lity of leg tion is a matter of major impor- 
he it ment of law and its administra- 
but our irship has given it very little 
tention. B uch improvement is the need 
more kt f the whole field of legislation. 
A Neglected Field 
There is s] | need for extensive study in this 
| because three great departments of gov- 
: rnment e¢ t neglected. Almost 
oul I resources in all of our law 
Is | r been poured into a study of 
e judiciar 2 study of the organization and 
edur¢ urts and of the non-statutory 
develo; the courts, to the neglect of the 
ranizatio1 procedure of our legislatures and 
statutory | ich they have been turning out. 
Political tists have given more attention to 
executive n to the legislative departments 
rove such work as they have done 
1 the elated largely to the organiza- 
on of leg bodies rather than to the form 
nd conte 9 lation 
The noti that underlie present training in 
law, that s the content of our law school cur- 
ricula and t etermine the fields of research of 
yur legal scl had their origin in a period when 
legislation 1 a relatively unimportant part in 
the life of the time and in the growth of law. Pres- 
ent stré ) ge-made law and on the operation 
f courts, 1 neglect of legislation and legis- 
itive proc: represents a traditional attitude 
ich ne¢ re-examination. Legislation was once 
ynly occasional, but now it is ubiquitous. Formerly 
legislators merely called upon to enact rules 
to regulat mple and stable social life which 
f they under | intimately merely because they 
lived in it y our legislatures are being called 
n to enact 1 ses of legislation dealing with most 
e intricate nical matters because the organ- 
ation of 1 living has | yme intricate and 
tec al y, they ng no specialized ex- 
perienc no expert training to this task, yet 
they are « upon to deal in a most comprehen- 
: sive way wit ich difficult and complex matters as 
those relati to modern finance, modern market- 
j ing method e modern relation between organ- 
izations mployees and corporate employers, to 
say not! the technical questions relating to 
such thing patents, engineering, chemistry and 
city t 
Anotl hange which has crept upon us and 
which challenges our traditional neglect of legisla- 
tion is the increase in its relative importance. Once 
it could | 1 that most of the daily transactions 
: of life touched by law were controlled by tradi- 
a tional or ige-made law, relatively few being af- 
fected by legislation. Many students of the sub- 
ject believe that this situation has now been sub- 
17 | 
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Extemporaneous Legislation 

In the face of this increase in the importance, 
difficulties and dimensions of the task of legislating, 
our legislative processes have continued to be 
pretty largely a matter of muddling through. 

The more important judicial positions are 
typically reached after some experience in inferior 
ones or after many years actually spent in court 
in the practice of law, and a large number of our 
more important executive positions are filled by 
men who have come up through a succession of 
inferior posts; but any farmer, lawyer, business 
executive or doctor may be chosen as a legislator 
and, the moment he takes his seat, called on to 
decide how he shall frame or vote on intricate and 
important legislation. 

Furthermore, the way our courts and many of 
our executive offices operate results in a cumula 
tion through the years of judicial and executive 
skill and experience. There are few practices and 
devices in the operation of legislatures for cumulat- 
ing legislative experience and skill. It is to be 
noted that this matter is distinct from that of a 
frequent change in personnel and that consequently 
considerable might be done about it, consistent 
with our notions as to democratic government. 

The extemporary character of our legislative 
processes appears also from the fact that there are 
few devices by which the legislature of a particular 
state can profit by the experience of other states. 
There are, in fact, what amounts to a half hundred 
legislative laboratories in operation in this country, 
yet often a particular state will embark on a given 
piece of legislation without knowing in what other 
states it has been tried and what its practical results 
there were. In sharp contrast is the judicial prac- 
tice of weighing the decisions on a point in issue 
rendered by the courts of other states. 

There are numerous broad fields of legislation 
in need of intensive study to supply us with the 
knowledge needed to improve law and its admin- 
istration by improving the quality of legislation 
Some of the more important problems will be 
briefly mentioned. 


How Legislatures Are Staffed 


We need a census of the population of our 
legislatures so that we might know how legislators 
are in fact chosen, what training they have had, 
the extent and causes of legislative turnover and 
all of the other items which would be included in 
a comprehensive survey of the personnel of any 
other organization, such as the American Telephone 
and Telegraph Company. We need to know more 
about practices with reference to committee assign- 
ments and selection of committee chairmen. A 
study of the matter should cover all the different 
classes of the subordinate personnel of our legis- 
latures. 


Judicial and Executive Control of Legislation 


The control of legislation embraces the whole 
matter of its constitutionality, which has had 
considerable treatment under the heading of con- 
stitutional law. But it is much broader than 
that. A more comprehensive and realistic treat 
ment, including the executive attitude toward un- 
constitutional legislation, is needed. This should be 
supplemented by a study of executive orders and 
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SENSATIONALISM IN CRIME NEWS: NEWSPAPERS 
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Character of Some News Responsible for Erroneous Impressions about 
ce Given Crime in Newspapers of Today—Evils Flowing from Mod- 
f Reporting Crime and Court Activities—Censorship No Solution 


Cooperation of 


Press and Public Needed 





By Hon. Leon R. YANKWICH 
Judge of the Superior Court, Los Angeles County, Cal. 
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A question- 
lawyers, business men, 
engineers and college professors. 
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re at 25 per cent; only one guessed 
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Journal, Los 
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, > T) 
1 Press. Lié 


Ud Tribu Chicago Tribune, 

Pat h. Chicago Daily Nex B, 4 lew 
Eugene (O Guard, Eugene Reg- 
lews, Nex rk World, Spokane 


Press, Seattle Times and Brooklyn Eagle. Copies were 
chosen at random, all from the year 1928, and the 
month of April.” (Editor and Publisher, July 7, 1928.) 

The students found that “crime” (as defined by 
them for the purpose) occupied about 3.4 per cent of 
the editorial space in these representative newspapers, 
several of which have the reputation of being “yel- 
low,” and only 7.4 per cent of the total newspaper, in- 
cluding advertising. 

A similar study (in 1928), following the sensa- 
tional Hickman case, and which covered seven of the 
leading Pacific coast newspapers (Seattle Post-Intelli- 
gencer, Portland Oregonian, San Francisco Chronicie, 
Spokane Spokesman-Review, Tacoma Ledger, Tacoma 
News-Tribune, and Tacoma Times) showed but 3.47 
per cent of their total combined news space devoted to 
crime. (Editor and Publisher, September 15, 1928.) 
Other studies parallel these results closely. (See Lee 
Shippey, in Los Angeles Times, November 8, 1930.) 

Assumptions to the contrary are easy to make if 
the space devoted to particular criminal cases be con- 
sidered without any relation or reference to the size 
of the newspapers. When one is told, for instance, 
that during the Hall-Mills trials (in New Jersey) 
twelve million words had been telegraphed at the end 
of the twenty-fourth day, it is easy to make hasty gen- 
eralizations, and sigh for the “good old days” when 
newspapers were so much superior to those of our 
day. These “good old days,” in this, as in many other 
instances, do not, in the language of the street, “pan 
out.”” Horace Greeley, even in his day, was thundering 
against the “immoral and degrading police reports 
which have been allowed to disgrace the columns of” 
many of the newspapers of his day. And the fact is, 
as many comparative investigations by competent stu- 
dents have shown, that the space devoted to crime news 
in the American newspaper of today is proportion- 
ately less than it was fifty years ago. [See Ellen C 
Potter in Annals of the American Academy of Political 
and Social Science, Vol. CX XV, No. 214 (May 1926), 
pp. 1-18]. 

On the other hand, one would be blind, indeed, if 
one did not realize the many evils which flow from 
the modern system of reporting of court activities and 
crime news, both before and at the trial of criminal 
cases. Too much of the crime and court news, instead 
of being an accurate and objective report of the out- 
standing facts, is a highly colored report in which,—in 
the language of the report of a special committee of 
the American Bar Association: (presented at the Asso- 
ciation’s meeting in 1927)—“the play of imagination, 
exaggeration, effusion, distortion, deduction, conjec- 
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ture, prediction and all the secondary mental processes 


are often exercised upon primary physical facts by in- 
genious reporters.” 

Disastrous results follow from this character of 
reporting. 

The common belief, created to a great extent by 
newspapers, is that crime is on the increase, both rela 


tively and absolutely. But the Federal Council of 
Churches reports that it is diminishing. Of the same 
opinion ave other students of the problem. The reader, 
in the language of the subcommittee of the New York 
State Crime Commission which studied the problem, 
mistakes “waves of news” for “waves of crime.’ 
“The average person,” s the report, “is always duly im 
pressed by that which is prominently displayed and which has 
unusual attendant circumstance r which has been brought 
vividly to his attention i me other way. Consequently, the 
average reader of newspapet often-times led to the belief 
that a crime wave is in progress because he has been reading 
an unusual amount of crime news. This distributive tendency is 
largely the result of the exigencies of the newspaper business 
Crime news is an ever present source of newspaper ‘copy.’ It 
can be used when other sorts of news are not readily avail 
able. It is probable that if careful compilation should be made 
of the actual number of crimes committed over a period of 
weeks and months and if this should be mpared with the 
amount of crime news published during the same period, it 


would be found that the amount of news about crime bears no 
direct relation at all to the actual amount of crime. It is per- 


fectly obvious that a single crime may be given a vast amount 
of space not because it is significant in indicating the amount 
of crime but because of the ‘unusual attendant circumstances.”— 
American Bar Association Journa July, 1927 


Danger lurks in “crime wave” psychology. Every- 
where is heard the cry “more laws, more punishment,” 
and in many instances “mob psychology” has been 
enacted into law. Embellished crime news,—the glori- 
fication of the criminal—may, by the law of imitation, 
induce criminal activities in persons of low or subnor- 
mal intelligence. Dangerous as the moron is as a citi- 
zen, he is more dangerous as a criminal. 

As grave are the eat s to the administra 
tion of justice. There has been fostered the belief that 
the “criminal gets away with it.” Aside from the fact 
that such an impression may encourage crime, the dra- 
matic presentation of the lawyers’ technique in certain 
spectacular cases is responsible for the false idea that 
our criminal courts are inefficient—our judges pup- 
pets in the hands of skillful criminal lawyers. This is 
not true in California, despite what may be said to the 
contrary by sensational preachers, equally sensational 
newspaper “by-liners,” ambitious prosecutors, and 
others interested in seeing orderly procedure in crimi- 
nal cases—which is the result of centuries of struggle 
to achieve justice through law—supplanted by the 
spirit of the vigilantes, thus dragging justice into the 


market place. It was not true even in the days before 
our various Crime Commissions and _ crime-wave 
mythologists raised the hue and cry of vengeance by 
which they sought to undo the lessons of enlightened 
criminology and pe alin which had been enacted into 
California law. Our courts function eticientiy. We 
have no less an authority than Dean Orrin Kipp — 
Murray, of the School of Jurisp rudenc of the Uni- 
versity of California, for the statement (based aia an 
extended study) that the percentage of convictions in 
California is as high, if not higher, than in England 
(Sunset Magazine, July, 1927.) And we have the 
statement of U. S. Webb, Attorney General of the 
State, in one of his last official reports (1929), that 
“though much has been and is being said as to a crime 
wave, the records coere its existence in California.” 
No doubt other States can make a similar showing. 

But perhaps the most serious problem, so far as 
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What is the way out? 
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the Press and the Public by Stuart H. Perry, Journal 
Am. Jud. Society, Feb., 1932. See also Public Justice 
and the Public Press, by Eugene O’Dunne, Reports 
American Bar Association, Vol. 56, pp. 558-589.) 

On the part of the public, the serious considera- 
tion of this problem should lead to the realization that, 
despite the temporary annoyances and inconveniences 
which may be occasioned by modern newspaper tech- 
nique, the freedom of the press is the greatest safe- 
guard of free institutions. We should, therefore, leave 
unheeded the appeals of those who would encroach 
upon that great American fundamental,—a positive in- 
junction against the curtailment and impairment of 
which is embodied not only in the Federal Constitution 
but in the Constitution of every state in the Union 
There is historic truth as well as great social wisdom 
in Everett Dean Martin’s warning: 

“The alternative to freedom is the loss of one of the most 
costly and valuable elements of our social inheritance. It is 
to abandon the intellectual and spiritual adventure of civilisa- 
tion. The experience of the past should warn us never to 
compromise with illiberalism in the slightest degree, or surren- 
der the very least of the liberties mankind has so painfully 
achieved. History reveals unmistakably what is the alternative 
to this troublesome freedom of ours. It is official terrorism 
with no one to protest; it is cultural stagnation with genius 
grovelling before stupidity, truth besmirched and branded an 
outlaw, scholarship carried on furtively and bigotry free to in 
dulge its sadistic impulses. With freedom of speech allowed, 
the second-rate man has his say along with the rest; without it, 
he alone may speak.” (Liberty.) 


Opinions of the Committee on 
Professional Ethics of the 


American Bar Association 
Opinion 70 

Confession of Judgment—Where a note authorizes 
“any attorney” to enter the maker's appearance and confess 
judgment, it is proper for an attorney to act under such 
authorization without conferring with the maker. 

Confession of Judgment—A lawyer who is an associate 
or employee of the plaintiff’s attorney may properly file the 
maker’s consent to judgment on a judgment note which 
authorizes such action by “any attorney.” 


Many states permit the entry of judgment on so- 
called “Judgment notes.” Such notes usually contain 
a clause authorizing any attorney to enter the maker's 
appearance and confess judgment. Under this authori- 
zation it is customary, when suit is brought on the 
note, for an attorney to enter the maker’s appearance 
and confess judgment for him. The attorney for this 
purpose is necessarily employed by the owner of the 
note or his cttorneys and must look to that owner or 
his attorneys for compensation. A member presents 
the following questions in respect to the conduct of 
such an attorney: 

1. Is an attorney who confesses judgment for the 
maker of a judgment note under any obligation to first 
endeavor to learn whether the maker has any defense 
to the note. 

2. Is it proper for a lawyer who is an office asso- 
ciate or employe of the plaintiff’s attorney to confess 
judgment for the maker on a judgment note. 

The committee’s opinion was stated by Mr. H1nk- 
LEY, Messrs. Howe, Evans, Harris, Gallert and Stro- 
ther concurring. 

In jurisdictions where judgment notes are recog- 
nized, we find no objection to the common practice of 
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an attorney’s consenting to judgment on a note in 
which the maker authorizes “any attorney” to confess 
judgment, without conferring with or knowing the 
maker of the note. The object of this form of secur- 
ity is to put the lender in a position where he is assured 
that at the maturity of the note there will be no dila- 
tory pleading, or evasion of summons; and it is a defi- 
nite contract by the debtor to give the creditor this 
speedy remedy. 

The attorney consenting on behalf of the defend- 
ant should examine the note and see that it authorizes 
the entering of the judgment eng that it has matured. 
In the absence of knowledge the contrary, he may 
accept the statement - wlaintif ff’s attorney as to the 
validity of the note and as to the amount due thereon. 
In the exercise of the power expressly given by the 
debtor to any representative of the creditor we find no 

| 


objection to the consent being filed by a lawyer who is 
an associate or employe of the creditor’s attorney. 
When a lawyer not employed by or associated with the 
plaintiff's attorney appears for the defendant he may 
properly receive a reasonable fee from the plaintiff for 
such legal service. 


Opinion 71 

Employment—Attorney in Public Employ—An attor- 
ney who has assisted in the preparation and validation of a 
bond issue cannot, with propriety, thereafter attack its 
validity. 

Employment—Attorney in Public Employ—The in- 
structions of the municipal authorities do not justify an at- 
torney who represents a municipality in taking any action 
which is inconsistent with his professional obligations. 

Impropriety—Not altered by instructions of the publi¢ 
body which employs an attorney. 

A member asks us to answer the following ques- 
tions: 

1. Is an attorney who had charge of the legal 
matters connected with a bond issue for a eo 
including a successful validation suit, restricted by the 
ethics of his profession from subsequently attacking 
the validity of such bonds, provided he is so instruc ted 
by the City Commission by whom he is employed ; the 
personnel of the Citv Commission hay ing changed sub- 
sequent to the issuance, sale and delivery of such 
bonds? 

2. Is an attorney who had charge of the legal 
matters connected with a bond issue for a municipality, 
including a successful validation suit, restricted by the 
ethics of his profession from accepting employment by 
a taxpayer to attack the validity of such bonds? 

3. An attorney represented a municipality in the 
issuance of bonds, including a successful validation suit, 
and is still employed upon an annual salary by such 
municipality. A mandamus proceeding has Naage insti 
tuted against said dacdilesiine ind the City has in 
structed said attorney to contest the validity of such 
bonds therein. The payment of the bonds has been as- 
sumed by another sunt ig district and the question ex- 
ists as to the validity of both the bonds and the assump- 
tion thereof. A taxpayer’s suit could be instituted to 
decide not only these questions but collateral issues 
Would it be ethical for this attorney to accept employ 
ment by the taxpayer, provided the representation of 
such taxpayer is with the consent of the municipality ? 

The committee’s opinion was stated by Mr. Evans, 
Messrs. Howe, Hinkley, Harris, Gallert and Strother 
concurring. 
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It would be improper for the attorney to atta 
the validity of the bonds, even though instructed to 
so by the City Commission by which | 
Having devoted himself and his professional efforts t 
the preparation and validation of the bonds, the atto 
ney cannot, wi i io thereafter attempt to hay 
them declared i id. And he should decline to joit 
in any movement gone has for its purpose an attacl 
upon their validity 


s 


Opinion 64. The fact that th 
personnel of the City Commission has changed and 
that he is now urged to join in such an attack by tl 

successors of those who employed him to prepar 
validate the bonds, should not influence him to act in 
a manner inconsistent with his obligation to refrai 
la attempting to nullify his own work. The chang 





1 personnel of the City Commission does not releas 
him from his professional obligations 
Neither would it be proper for him to represent 
taxpayer in a case which would require him to urge th 
invalidity of these bonds or which, if successfully con 
cluded, would or might injuriously affect the rights of 
the municipality or of the holders of the bonds in re 
spect to the subject matter of his previous professiona 
efforts in the municipality’s behalf. The fact that h 


continues in the professional employment of the mu 
nicipality, if it affects the situation at all, can only re 
quire him to be more careful to avoid any appearanc 


yf inconsistency Opinions 37 and 30 


Opinion 72 

Employment—A law firm cannot properly accept any 
employment which one of its partners cannot properly 
accept. 

Employment—Attorney in Public Employ—An attor- 
ney for a drainage district may properly accept employ- 
ment to attack the validity of state and county assessments 
only when it will not affect the district adversely and is not 
inconsistent with his previous activities in its behalf. 


A member asks us to answer the following ques 
tions: 

] One member of a law firm is employed upon 

an annu: arte alary to represent a drainage district, being 

political mae a! Ba created by legislative enactment 


The district receives its revenue from taxation. The 
tax assessor is required by law to extend upon his as 
sessment rolls, taxes levied in behalf of the state, the 





“county and the dra uinage district. A taxpayer desires 
to employ this law firm to attack the validity of 
assessment roll, which covers property that does not 
within the drainage district and is therefore liable for 
only state and county taxes. Nevertheless, any errors 
of omission or commission of the assessor would ret 
der the assessment roll void as to adjoining lands 


hich do lie within the drainage district. Is this law 
firm restricted by the ethics of the legal professi 
from accepting employment by the taxpayer? 

2. Is an attorney accepting annual emy ment 
from a drainage district, which is supported by taxa- 
tion, restricted by the ethics of his profession from 
cepting employment to attack the validity of a state 
and county assessment roll, 
taxes for the district by which he is employ 


which does not affect th 


The Committee’s opinion was stated by Mr 
Evans, Messrs. Howe, Hinkley, Harris, Gall 1 
Strother concurring 

If the law firm should acce 
ment, under the conditions set 


the proffered employ 
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Letters of Interest to the Profes- 
sion: In Defense of Kansas— 
A Very Bad Case of And/Or 

—Citing Mr. Justice Brandeis 


In Defense of Kansas 
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LETTERS OF INTEREST TO THE PROFESSION 















clearly than the Kansas statute, it is intended only to allow 
the incorporation of societies for the advancement of learning 
and for the promotion of social intercourse between members 
of the professions. 

In an article in the Yale Law Journal for November, 1931, 
Professor Frederick C. Hicks and Mr. Elliott R. Katz pointed 
out (p. 73, n. 14) the mistake in the Harvard Law Review 
note. Nevertheless, the original blunder is being perpetuated 
The writer regards the erroneous statement and its repetition 
as being particularly unfortunate in view of the recent efforts 
and progress in curbing the unlawful practice of law. 

Sept. 16 Tuomas FE, ATKINSON. 


A Very Bad Case of And/Or 


Evitor, AMERICAN Bar ASSOCIATION JOURNAL: 

Permit me to express my high appreciation of your pro 
test against the use of that unworthy interloper into our lan 
guage, the unpronounceable and undefinable “and/or.” The 
“Andorians” whom you quote in the symposium in your Sep 
tember issue, have themselves sufficiently condemned it. 

One of them quotes with approval the sentence “Each and 
every room has a tub and/or shower bath.” Of course there 
is no use of appealing to the rhetorical judgment of anyone 
who, contending for conciseness and brevity, uses the phrase 
“each and every.” 

Another the phrase “has an exact meaning” (he 
doesn’t give it) but ought not to be used in statutes, charges 
to juries or other situations where it cannot be understood 

A third concedes that it should be used only in connec- 
tions where it would be correctly understood. 

Still another quotes (but with disapproval) the Supreme 
Court of Louisiana to the effect that the expression directs 
“those charged with construing the contract” to interpret it 
“as will accord with the equity of the situation.” But is it not 
true that the necessity for interpretation should always be 
avoided if possible ? 

If a contract states that the Trust Company shall act only 
when authorized by “Smith or Jones,” no judicial construction 
can ever he necessary, and nobody could be dumb enough to 
claim that an authorization by Smith and Jones together would 
be invalid. But if the phrase “Smith and/or Jones” had been 
used, the Trust Company might well feel that, under the Louis 
iana rule, some construer might insist on the (otherwise us« 

“and.” 

I will challenge anybody to show an instance where either 
ambiguity or undue verbosity would result from the elimina 
tion of the phrase “and/or” in any document. 

As an example of the horrible extremes to which “and/or” 
itis leads one, I quote from a petition recently filed in our 
Court of Common Pleas by counsel who ought to know better 

“Plaintiff said that he believed in and relied upon 
the said financial statement because of the reputation, 
standing, judgment, and experience of the directors and/or 
officers of said company, and was never advised by the said 
company and/or its directors and/or officers of any change in 
the policy of the said company and/or of any change in the 
manner of making its mortgage loans and/or investing its 
funds. Plaintiff says that he was under the impression 
and continued to believe that the said policy was being strictly 
adhered to, as the defendants herein well knew and/or in 


Says 


less) 


the exercise of reasonable care and/or due diligence, should 
have known etc. 
Epwarp BUSHNELI 
Cleveland, O., Oct. 3. 
Citing Mr. Justice Brandeis 
Eprtor, AMERICAN BAR ASSOCIATION JOURNAL: 


Since the “and/or” discussion seems to go merrily on, per 
haps it may be interesting to note that the expression has 
apparently received the stamp of approval of the Supreme 
Court of the United States, or at least of Mr. Justice Brandeis 
who made use of it in his opinion in the case of United States 
and Interstate Commerce Commission v. Abilene and Southern 
Railway Company et al, 265 U. S. p. 280 

D. H. CAntTRet! 

Little Rock, Ark., Sept. 2. 


Andorians Please Notice! 


Epitor, American Bar AssoctaTION JOURNAL: 

Anent your “Andorian Symposium” it was held by the 
Court of Appeals of the State of New York in the case of 
Cronin vs. Crooks, 143 N. Y. 352 that “such an alternative 


statement results in mutual exclusion.” The case before 

































































































































the Court was an appeal from an order vacating a warrant of 
attachment which recited the grounds of granting the same 
“That the defendant has assigned and disposed of or is about 





to assign and dispose of her property.” 

Mr. Justice Gray wrote “The provisions of Section 641 of 
the Code of Civil Procedure were not complied with. They 
provide among other things that the warrant ‘must briefly 
recite the ground of the attachment.’ This warrant stated no 
ground; for to state in the alternativ to state neither the 
one nor the other fact.” 

The “Andorians” should take notice of this decision as it 
may be used against them as it has been in this state. 


Rosert J. RoBeson. 


New York City, Oct. 27. 


Review of Recent Supreme Court Decisions 


(Continued from page 36) 


that the claim is groundless for if it had any merit they 
would be bound to support it And no one has come to 
suggest any lack of zeal or good faith on their part. 


Further the dissenting justices protested against 
the holding of the prevailing opinion in regard to what 
was termed an extension of “federal authority,’ 
saying : 

If correct, the ruling that the failure of the trial court 
to give petitioners time and opportunity to secure counsel 
was denial of due process is enough, and with this the 
opinion should end But the Court goes on to declare 
that “the failure of the trial court to make an effective 
appointment of counsel was likewise a denial of due process 
within the meaning of the Fourteenth Amendment.” This 
is an extension of federal authority into a field hitherto 
occupied exclusively by the several States. Nothing before 
the Court calls for a consideration of the point. It was not 
suggested below and petitioners do not ask for its deci 
sion here. The Court, without being called upon to con- 
sider it, adjudges without a hearing an important constitu- 
tional question concerning criminal procedure in state 
courts. 

In support of what has just been quoted Charles 
River Bridge case was cited and others of like tenor. 
The dissenting opinion concludes as follows: 

The record wholly fails to reveal that petitioners have 
been deprived of any right guaranteed by the Federal Con 
stitution, and I am of opinion that the judgment should be 
affirmed. 


The case was argued by Mr. Walter H. Pollak 
for the petitioners and by Mr. Thomas E. Knight for 
the State of Alabama. 


The Public and the Law—The Three Major 
Criticisms 


(Continued from page 50) 


finance. These masses need and will receive special 
treatment. Apart from these, the delay, expense 
and hazard attending litigation are defects neither 
recent nor acute. They involve technical matters 
of greatest concern to those from whom the com- 
munity may reasonably and hopefully expect their 
remedy. Holmes’ call that law be treated as a social 
instrument has been answered by an increasing 
number of judges and legal scholars who, by inte- 
grating the law and the other social sciences, are 
seeking to make a more effective social instrument 
of it. 

3. The charge that there is too much legisla- 
tion exaggerates that situation and just misses a 
phase of law which is open to a most serious criti- 
cism, wiz., that, in our legislative methods and 
techniques, we are little more than bungling ama- 
teurs, largely as a result of the long neglect of this 
field by a legal scholarship devoted almost ex 
clusively to a study of the nature and product of 
the judicial process 





56 AMERICAN BAR ASSOCIATION JOURNAL 


Deaths of Members Reported 


William Hunter Washington died at Nashville, Tenn 


July 9, 1932. General Washington was a direct descenda 
on his father’s side of John Washington, an Uncle of Georg 
Washington. His mother was a granddaughter of Col. Anth 

Crockett of Revolutionary fame and a relative of Day 


Crockett, one of the heroes of the Alamo. Gen. Washingt 
was for a while Attorney General of his district in Tennesse 
after which he was in the general practice in Nashville up 

the time of his death. He was an active member of the Ame: 
ican Bar Association, not having missed a meeting in sixteer 
years. He was a member of the Commissioners on Uniforr 
State Laws, and was equally unfailing in his attendance on t 
meetings of that body. He was also a member of the 
ican Law Institute. He was the recipient of many hor 

ing his professional career. Of him the Bar of Nashville said 
in the resolutions passed after his death: “As a lawyer hy 
moved on the highest possible plane; he was at 1 times a 

under all circumstances ethical, both in thought and act.” Ger 
Washington was a deeply religious man and was one of tl 

officers of the West End Methodist Church in Nashville. 








Moses Hooper died at Oshkosh, Wis., in his ninety-seventl 
year. He had been engaged in the practice until two years 


ago and at the age of ninety-three he argued a case before 
the Supreme Court of the United States. He was born 
Maine, received his education at Bowdoin and Yale, and moved 


to Wisconsin in 1857. He was for half a centur 
large concerns engaged in hydro-electric power enterprise 
He has been referred to as the dean of the Americar 
Association, and was also reputed to be the oldest national 
bank director in the United States. 





Prof. Ernst Freund, an authority on compar 
public law, and professor in the Law School of th 
of Chicago since it was established, died recently 
Prof. Freund was frequently consulted by congré 
lative committees on the drafting of laws. Many of the statutes 
in Illinois are the result of his work. In 1905 he was engaged 
in formulation of a city charter to grant Chic » home rule 
He was commissioner of uniform state laws te r “Til nois. 

He was born in New York Jan. 30, 1864, while his parents 
were visiting in the United States. He was educated at the 
University of Berlin and Heidelberg. He was rded the 
degree of doctor of laws at Columbia University in 1892, after 
which he joined the faculty there as assistant professor of 
administrative law. Coming to the University of Chicago i 
1894, the second year after its founding, he taught in the socia 
science department until the establishment of the law school 
in 1902, when he was made professor of public law and juris 
prudence. 











The Secretary’s office bus been notified of the death « 
the following members 


W. F. Bay Stewart, of York, Pa., on September 11tl 


Mr. Stewart had been « member of the Association for fifty 
two years. 

W. M. Bostwick, Jr., a member for many years, of Jack 
sonville, Fla., on September 26th 

Col. F. G. James, of Greenville, North Carol a meml 
since 1916. 

William L. Pascoe, of Huntington, Calif August 8, 
1932 

Paul T. Krez, of Sheboygan, Wis., a member si 192 
on July 19, 1932 

Frank W. Knowlton, of Boston, Mass., wl joined the 
Association in 1914, in March, 1932. 

J. W. Hill, San Angelo, Texas, on February 12, 1932 
Mr. Hill had been a member since 1928 

E. B. Hampton, of Gainesville, Fla. a mber since 


1924, on August 27th. 
John C. Hall, Whiting, Ind., in August 


Nicholas M. Goodlett, New York City 1 January 6 
1932. Mr. Goodlett had been a member for about twenty 
years. 

W. Joseph Ford, of Los Angeles, Calif., a 1 er since 
1918. 

W. L. Cook, of Houston, Texas, in Marcl 2 Mr 
Cook joined the Association in 1927 

A. C. Brightman, of Cleveland, Ohio, wh me a met 


ber in 1926, on May 8th. 
W. Y. Boyd, Ancon, Canal Zone, on August 8, 1932 
Edward H. Blanc, of New York City, on M 6t! Mr 
Blanc had been a member since 1924. 
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STANDING AND SPECIAL COMMITTEES—1932-33 
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Legal Aid 
RecINALD Heser Situ, Chairman, 60 State St., Boston, Mass 
Joun S. Brapway, Duke University, Durham, N. C 
I Beck wiTH, 20 Exchange Pl., New York, N. Y. 
Turtie, Recreation Bldg., Detroit, Mich. 
RANDOLPH, Trust Co. of Georgia, Bidg., Atlanta, Ga 


pMUND R 
ARTHUR J 
Hoiums N 


Memorials 
Wittram P. McCracken, Jr., Chairman, National Press Bldg., 
Washington, D. ¢ 
Tuomas H. Reyno.ps, Fidelity Bank Bldg., Kansas City, Mo. 
Tuomas F. McDow, York, South Carolina. 
Wittram F, Bruett, Warne Bidg., Redfield, S. D. 
CHARLES MARKELL, Baltimore Trust Bldg., Baltimore, Md. 


Noteworthy Changes in Statute Law 

JosepH P, CHAMBERLAIN, Chairman, 510 Kent Hall, Columbia 
University, New York, N. Y. 

Wituiam W. Evans, 5 Colt St., Paterson, N. J. 

Henry M. Bares, University of Michigan Law School, Ann 
Arbor, Mich. 

June C. Situ, Centralia, Ill. 

ArTHUR W. Macuen, Jr., Calvert Bldg., Baltimore, Md 


Professional Ethics and Grievances 
ArTHUR | SUTHERLAND, Alliance 
Bldg., Rochester, N. Y 
Joun Hinktey, 215 N. Charles St., Baltimore, Md. 
EarLeE W. Evans, First National Bank Bldg., Wichita, Kans 
D. J. F. Srrormer, First National Bank Bldg., Welch, W. Va 
Francis J, Carney, Park Square Blidg., Boston, Mass. 
Grorce B. Martin, Catlettsburg, Ky. 
Orie L. Puuiips, Post Office Bldg., Denver, Colo. 
Publications 
CiarLces P, Mecan, Chairman, Conway Bldg., Chicago, III 
Ernest A. INGLIS, 33 Mansfield Terrace, Middletown, Conn 
ArtTHuR G. PoweLL, 22 Marietta St. Bidg., Atlanta, Ga. 
Encar S. McKaic, Morris Bldg., Philadelphia, Pa. 
FRANK P. Barker, Waltower Bldg., Kansas City, Mo 
Publicity 
Eckert, 10 So. La Salle St., Chicago, III. 
Frank S. Bricut, Southern Bldg., Washington, D. C 
Apert W. Fox, Munsey Bldg., Washington, D. C. 
Atonzo G. Turner, P. O. Box 1288, Tampa, Fla. 
Cart B. Rix, Wells Bldg., Milwaukee, Wis. 


Special Committees —1932-33 


Award of American Bar Association Medal 
J. WESTON 
Wuuts VAN 
D. ¢ 
Georce W. WicKEerRSHAM, 40 Wall St., New York, N. Y. 
Joun W. Davis, 15 Broad St., New York, N. Y. 
Srras H. Strawn, First National Bank Bldg., Chicago, Ill 
Change of Date of Presidential Inauguration 
Levi Cooke, Chairman, Union Trust Bldg., Washington, D. C. 
Ropert M. Frevp, 51 Madison Ave., New York, N. Y. 
James S. Batpwin, Court House, Decatur, II. 
R. Gray WutitiaMs, 38 Rouse Ave., Winchester, Va. 
Rosert Stone, National Reserve Bidg., Topeka, Kansas. 
Coordination of the Bar 
Jerrerson P. CHANDLER, Chairman, I, N. Van Nuys Bldg., Los 
Angeles, Calif. 
Puitir J. Wickser, Buffalo Insurance Bldg., Buffalo, N. Y 
Joun A, Expen, Hippodrome Bldg., Cleveland, Ohio. 


Chairman, Lincoln sank 


Water H 


ALLEN, Chairman, Tremont Bldg., Boston, Mass 
Devanter, U. S. Supreme Court, Washington, 


Province M. Pocue, First National Bank Bldg., Cincinnati, 
Ohio 
James H. Corsitt, Suffolk, Va. 


Facilities of the Law Library of Congress 

James O. Murpock, Chairman, Department of State, Wash 
ington, D. C 

CHARLES WARREN, 1527 Eighteenth St.. N. W., Washington, 
D. C. 

Roscot Pounp, Harvard Law School, Cambridge, Mass. 

Wittiam L. Frierson, First National Bank Bldg., Chatta 
nooga, Tenn. 

Grorce W. WIcKERSHAM, 40 Wall St., New York, N. Y. 

Federal Judicial Appointments 


Joun W. Davis, Chairman, 15 Broad St., New York, N. Y. 
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Federal Taxation 
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Rotanp S. Morris, Land Title Bldg., Philadelphia, Pa 
Harry C. Weeks, Staley Bldg,. Wichita Falls, Texas 
Henry W. Tour, Equitable Bldg., De r, Col. 
Herpert I, GoopricH, 3400 Chestnut St., Philadelphia, Pa 
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Joun V. Denson, Opelika, Ala 


International Bar Relations 


Joun H. WicMore, Chairm 357 Chicago Ave., Chicag 
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MaBpeL WALKER WILLEBRA? ) im Bldg., Washington 
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Mexican Divorce Practice 
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CuHarLes W, C1 r, Tower Bldg., Was ot ) 
J. Mitcer KEN 17 Fifteenth St 

Eo & 


ww RB 1010 Vermont Ave \ L) 
I. Pr ‘ 18 K St., N. W., Wa LD. ( 


OHN LEW » H 29 Fifteenth St WW ) 


Semi-Centennial Fund 


|, WI ON ALI Chairman, Tremont | 
Georce S. Kiock, Box 455, Albuquerque 
WaARNICK J. K Devereux Blox { 
{ ARENCE FE \ ex C Pe 


burg, W. Va 

Supplements to Canons of Ethics 

) ON, Chairman, 15 Broad S 

\. K. Garpner, First National Bank B I 
THOMAS W, Davy 4. C. L. Ry. Bid \ N. ¢ 
W. H. H. Pia Grand Ave Temple I 

James F. Amsuie, Coeur d'Alene, | 


Unauthorized Practice of the Law 


JoHN G. JA NY, Chairman, 15 Br : 
lo R. SN 28 W. State S 
7E0RGE B. H N« Court Hou ( 
WiLtiaAM § I 0 I \ | 
W M ( \ { ha N 

Jel 


Uniform Judicial Procedure 
GeorGE W McCLin1 Chairma ke 


(GEOR B. | t W. Markhar S 
Davip T. W 265 Madis \ 
THOM B. GA \ Ry. & P. B 


Georce M, P Morrisville Vt. 

Representatives of A. B. A. to Attend Conference of 
Association Delegates 

WILLIAM Jf, | Lp, Scranton | 


ARTHUR M. G American Bank B Ore 
GEORGE B. \ 131 State St M 

ROBER a % I atcher Bldg.. P 

Douctas McK Car a Life B ( S 


MEMBERS OF STATE COUNCILS, 1932-33 


Alabama 





DoucLtas ARANT. 2100 Comer Bldeg.. B 
3;ORDEN Burr, 1228 Brown-Marx Bldg an 
H. Fires CrensuHaw, Box 564, Montgomery 


FraANcIS J. INGE, P. O. Box 363, Mobile 

Joun D. McQueen, Merchants Bank Bldg., Tuscaloosa 
Alaska 

Hersert L. FAULKNER, Goldsteit lg., Juneau 

Harry F. Morton, Box 1231, A rage 

L. V. Ray, Seward 

Ratpu E. Rowers 00 Sew | luneau 

CHarLes E, TAYLor, rbanks 


Francis M. Hartman, P. O. Box 710, Tucson 


Hon, Frank QO. SM 845 N I rt Ave., Phoenix 
Hon. Ciirrorp C, Fa Box 842, Globe 
Hon. RicHarp LAM , Superior ge, Court Hou 


Hon. Cieon T, | 10-913 ( solidated Nat'l Bank Bldg 
Tucson. 


lor ¢ RARRI \ ] ‘ 

r. J. Gaver ’ 

GerorGce B. Pucu, Hor Insut Bldg., Little R 
Georce B. Rose, 314 W. Marl St.. Box 528. Little R 
DWIGHT I —A ACE vettsvil 


A. V. ANDR 
CLARENCE | ARNOLD 101 Pr 
Marcec E, Cerr, Mills Blds 
BirNneEY DonNELL, Citize 





W M G. Grirriru, 7 W. Figuer 





Wm, A. Van S v. Box 460. Ba 

FRANK H. WAN Balboa Heights 
Colorado 

L. Warp BANN ER, 801 Equitable B 


Ropert S. Gas rhatcher Bldg 
SAMUEL G. McMuLLIN, Currie | 
RAYMOND | ~" E} Three Rules 
R ret L. S vs, 637 Pine St., | 


Connecticut 
Hon. W B, | RDMAN, 955 Ma 


limantic 
ALLAN K, Smirn, Box 1394, Harti 
Delaware 
Delaware I 
ARTHUR G L N, Delaware Trust B 
\ « G. Manarry, 4028 Du P 
J M Delaware Crust \ 
1AM R. Mo D, Delaware Trust 


District of Columbia 
Witt1aM S. Hopces, Nat'l Press B t ( 


ritteet St 
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Georgia 





r W. ( 22 Marietta St ldg., Atlanta. 
1UR ( \ ~ 22 M tta St. Bldg., At 
ae 
Es \ 

3 I i 

Hawaii 
L. M Hawai Bld Honolulu. 
I \ f Haw Bldg., Honolulu 
> ( | 
\ ] ( 
Idaho 
{ ) 5 ‘ B \\ 
\ Go | ] 
eee I s 
x ) 
Illinois 
| t » » 
( } \ ~ » ig 
W I > St., 4 
JAMES P. H Fore Nat nk Bldg., Chicago 
| i A 4 ‘ 
Indiana 
( EO I e Haute 
CARL M., ¢ 
}AMI J. } | " 
. SAM I [ » J Bend 
> ' 
. W S | lianapolis 
Iowa 
M. Gi I I ( ir Rapids 
H rHo , & e Bidg., Des 
Moines 
Ho» \.M I t e Bldg es Moines 
. M. I , wa City 
Jor Ca v Dept., C. B. & Q. R. R. Co., Bur 
Kansas 
H \ Phirt t d. Dist., Pittsburg. 
, Wichita 
W uM \tt Genet hice, State House, 
Wa. } 830 rst Nat'l Bar Blidg., Wichita 
H lA elft n Sts., Russell 
Kentucky 
W ) D ers Bldg ngton 
RicHarp H. H ter-Southern | Louisville 
STE I \ 
4 , Se Bidg., Lexington. 
. lle 
Louisiana 
M K. A hard Monroe 
l \. BE \ ke (] 
HEN! G R99 | Bar 1 New Orleans 
CHARLI | I ert Bank |! g New Orleans 
c ne t New Orleans 
Maine 
Cc | stme Washington, D. (¢ 
_A { | ~ 
S C 
AL} 
H 
Maryland 
CHARLES ( rt S W r 
\\ | ~ ? " 








MEMBERS OF STATE COUNCILS, 1932-33 


7 W. K ern Bldg., Wa gton, D. C 
Bul 1S. ) 1410 St., N. W., Washing 
) ‘ 
M \ $31 st.. N. W., Washington, 





J. Purpon Wricut, 909 Maryland Trust Bldg., Baltimore. 
E_prince Hoop Youne, Central Svgs. Bank Bldg., Baltimore. 
Massachusetts 

GLeASON L. Arcuer, Dean, Suffolk Law School, Boston. 
Hon. THomas J. Boynton, 294 Washington St., Boston. 
Hon. Currrorp A. Cook, 211 Main St., Milford. 
Georce R, Grant, N. E. T. & T. Co., 50 Oliver St., Boston. 
Hon. Joun W. Mason, 24 Harrison Ave., Northampton. 
Michigan 
Joun M. DunuHAM, 1012 G, R. Nat'l Bk., Bldg., Grand Rapids. 
Pau A, Lewy, Univ. of Mich. Law School, Ann Arbor. 
ARTHUR H. Rya.t, First Nat'l Bank Bldg., Escanaba. 
Harry A. Sitssee, 1400 Capitol Bank Tower, Lansing. 
Jerome WeEaApOocK, 301-3 Bearinger Bldg., Saginaw. 
Minnesota 
Hon. Oscar HALLAM, 408 Endicott Bldg., St. Paul. 
Oscar MIrcHeELL, 1200 Alworth Bldg., Duluth. 
Davip L. Morse, Blue Earth. 
W. H. Oppennermer, W. 1871 First Nat'l Bk. Bldg., St. Paul. 
WILLIAM B. HENDERSON, 406 Plymouth Bldg., Minneapolis 
Mississippi 
Hon. Grorce W. Currie, Front St., Hattiesburg. 
Wituram Lee Guice, First Nat'l Bank Bldg.. Biloxi. 
Gase JAcopson, Miazza-Woods Bldg., Meridian. 
W. W. VENABLE, McWilliams Bldg., Clarksdale. 
W. S. Wetcsu, Laurel 
Missouri 
FraANK P. BArKER, Waltower Bldg., Kansas City. 
ARMWELL LL. Cooper, 524 Keith & Perry Bldg., Kansas City. 
Miss ANNE M. Evans, 4652 Greer St., St. Louis. 
W. WAL LAcE Fry, 123 E. Jackson St., Mexico 
Rozert L. Warp, Caruthersville. 
Montana 
Mitton C. GuNN, Montana Life Ins. Bldg., Helena. 
W. H. Hoover, First Nat'l Bank Bldg., Great Falls. 
W. J. JAMESON, Jr., Electric Bldg., Billings. 
Hon. Georce Y. Patren, Commercial Nat'l Bank Blidg., Boze 
man 
ALBERT NEWLON WHITLOCK, 512 Montana Bldg., Missoula. 
Nebraska 
Rogsert H. Beatty, Mutual B. & L. Asso. Bidg., North Platte 
LyLe E. Jackson, Neligh. 
CuarRLes S. Reep, First Nat'l Bank Bldg., Omaha. 
Nevada 
Hon. Apert D. Ayres, First Nat'l Bank Bldg., Box 844, Reno, 
Hon. A. L. Hatcut, Fallon. 
Ropert ZiEMER Hawkins, United Nev. Bank Bldg., Reno. 
Everett W. Cuenty, Cheney Bldg., Reno. 


Lester D. SUMMERFIELD, Reno. 


New Hampshire 
Wituiam J. Britrron, Wolfeboro. 
Tuomas F. Cuirrorp, Bank Block, Franklin. 
Georce T. Hucues, 344 Central Ave., Dover. 
CHeEster B. Jorpan, 48 Central Square, Keene 
Hon. Lesutre P. Snow, Rochester Trust Co. Bldg., Rochester. 
New Jersey 
Harvey F. Carr, S. W. Cor. 4th and Market Sts., Camden. 
Hon. Witt1AM W. Evans, 5 Colt St., Paterson. 
Lione. P. Kristecicer, 810 Broad St., Newark. 
SAMUEL H. RicHarps, 106 Market St., Camden 
ReYNIER J]. WorTENDYKE, 15 Exchange Place, Jersey City 
New Mexico 
Hiram M. Dow, Roswell. 
Miss Heren A. Hurtpurt, 824 First Nat'l Bank Bldg., Al 
buquerque 
J. O. Sern, Laughlin Bldg., Santa Fe. 
Francis C. Wirson, Salmon Bldg., Santa Fe. 
J. F. Woopsury, Silver City. 
New York 
Tuomas B. Correr, Plattsburgh. 
Harotp J. GALLAGHER, 15 Broad St., New York City. 
Cuartes E, Hucues, Jr., 100 Broadway, New York City. 
EuGeNne RAINes, 504 Terminal Bldg., Rochester. 
Francis J. SULLIVAN, 120 Broadway, New York City. 
North Carolina 
R. O. Everett, 114% W. Main St., Durham. 
Henry M. Lonpon, Supréme Court Bldg., Raleigh. 
Kennetu C. Roya, 233 E. Walnut St., Goldsboro. 
Witus Situ, N. C. Bank Bldg., Raleigh. 
KINGSLAND VAN WINKLE, Jackson Bldg., Asheville. 
North Dakota 


Sipney D. Apams, Lisbon. 





































































Georce A. BANGS, 215 South Third St 





James P. Carn, Liberty Nat'l Bank B 
F. F. Wyckorr, Stanley 










































Ohio 
Henry S. BALiarp, 8 East Broad St., 
Ropert GUINTHER, 330 Second Nat'l I 
Hon. Russet: K. McCurpy, Court H 
Howarp S. SMITH, 501 Mutual Ho 
Witu1aAmM B. Woops, 1214 Terminal 7 
Oklahoma 


A. G. C. Brerer, Jr., Bic 
Rospert A. HEFNER, 2907 Ramsey T 
Joun H. Kane, First Nat'l Bat 





GapsrRiEL La’O, China Bank Bldg 
Joun R. McFrir, Jr., 312 Kne 
EuGENE A, PERKINS, P 


a ee 





Box 760 

Puerto Rico 

\y y 

‘ CEeLestiIno DominGcuez-Rusio, Ashford 
| Francisco GONZALEZ-FAGcuNDO, P. O 

A. GONZALEZ-LAMAS, 6 Tetuan St., B 


JAIME Sirre, Jr., El Mundo Bldg., S 


Rhode Island 
Tuomas HazaArp GaArpDINeER, P. O. Box 
FRANK L, HINCKLEY, 2200 Industrial Tr 





WILLIAM W. Moss, 1511 
Hon, JoHn W. SWEENEY, Supreme ( 


South Carolina 
Henry E. I 
Dovuctas McKay, Carolina Life Bldg., ( 
Apert C, Topp, American Bank Bldg 


South Dakota 


Kart GotpsmiruH, Pierre Nat'l Bank BI 





NEWS 





Dantet B, Hott, 504 New Block Bldg. 


rer Bldg., Gutht 


A.perto S. Poventup, P. O. Box 341, P 


Tuomas L. Marcaccio, 764 Douglas Ave 
Turks Head Bl 


Davis, 609-10 Florence Trust 
Harry D. Reep, care Federal Land Banl 


T. FRANK WATKINS, Mattison Blde ~ At 


WILLIAM F, Bruett, Warne Bidg., Recdfi 


OF STATE 
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Grand Forks Sioux K. Gricssy, 209 Security Bank Bldg 
Fargo. JoHN B. HANT! 207-9 Granite Block, Wat 
Dickinson. CHAMBERS KeLvLar, Lead 
Tennessee 
CHARLES 5S. CoFF! James Bldg., Chattan 
( mbus FITZGERALD HALL, 930 Broad St., Nashy 


Akron J. E. Hotmes, Bank of Commerce Bldg 
use Bldg., Portsmouth Ceci. Sims, 100 American Trust Bldg 
Bldg., Dayton. JouN M. THoRNBURGH, 401-5 Empire B 
wer, Cleveland Texas 

W. T. ARMSTRON 104 American Nat’! Ins. Bld ’ 
i¢ JoHN H. BIckKet Ir., 2013 Alamo Nat'l I . 
Oklahoma City Antonio. 
lesville Davip A. FRANK, 902 Dallas Nat'l Bank Bld D; 














WALTER A. LYBRAND, 806 Braniff Blds ) oma City Hon. BEN H PowWELI 728 Littlefield Bldg 
ALGER MeELton, Okla. Nat’l Bank BI ( kasha. Harry C. Weeks, Staley Bldg., Wichita | 
Oregon Utah 
Joun S. Beer, 415 Platt Bldg., Portland Grorce R. Corey, 612 Kearns Bldg., Salt 
Hon. JAMES T. Brann, City Hall, Mar field Cuas. R, HoL_incswortruH, 516 Eccles Bld 
; THeEovorE J. GEISLER, 304 Platt Bldg., Portland H GeEorGE P. PARKER, 224 State Capitol, Salt 
Georce B. Gurturir, 508 Platt Bldg.. Portland Cavin W. Rawt 106 Jud Bldg., Salt ( 
} Joun C. Kenna, U. S. Nat'l Bank Bldg., Portland SAM D. THURMAN, 1401 Walker Bank Bld t I ( 
*h Pennsylvania Vermont 
Georce J. CAMPBELL. 210 Grant St.. Pittsburgh WaLtTer S. F: Mead Bldg., Rutland 
Cuartes A, DonneELLy, 706-7 Liberty Trust Bldg., Philadel Grorce L. HUNT, 43 State St., Montpeli 
phia. [ERNEST Everetr Goopricu, 42 Highland A 
SAMUEL A. MontTcoMERY. 216 W. Fr t St.. Media. J. Rotr Searves, Citizens Bank Bldg., St. J 
f Forest G. Moorneap, Beaver Trust Bldg., Beaver Cortins M. Graves, P. O. Box 387, Ber 
it | Hon, Epcar S. Ricuarpson, 526 Court Reading Virginia 
i Philippine Islands STUART B. CAMPBI W ythey ille. ; 
f Hon. Manurt Cami care Camus & Delgado. 313 Masoni Ivor A, Pace, 03 N . | Bank of VOmmmet 
= ) Temple, Manils S. D. Sroxt: Boxley Bldg , Re anok¢ 
Genera J. A. Hutt, care The Suprem rt. Moenile AuBREY EF, Srrope, Krise Bldg., Lyncl 2 
f . A meric in Bank B 


Washington 
I 1006 Hoge Bldg., Seatt 
JosepH C,. CHENEY, 310 Miller Bldg., Ya 
( ND, 521 Security Bank 
me Ciaupe D, RANDALL, 1017-18 Pausen Bldg 
Humacao. R. V. Wexts, Gunderson Bldg., Mt. Ve 
x 107, San Juan i i 
2 West Virginia 
ION, | Judge First Jud 
TARRY H. Byrer, Kilmer Bldg., Martins! 
| a Gassaway 
OHN R. PENDLETON, Box 771, Princeton 
AMES W. VANDeERVORT, Third and Juliana St 
Wisconsin 
Georce A. BowMAN, Safety Bldg., Milwaul 
Hon. Eucene E. Brossarp, Revisor’s Office, ( 
Hon. HERMAN L. EKeERN, 1 No. La Salle § 


= @ 


yama 


425, Wakefield. 
Bidg., Providence 
Providence. 

dg., Providence 


irt, Providence 


Bldg., Florence of Madison, Wis., 616 Insurance Bldg 
umbia CLARENCE J. Harttey, First Nat’l Bank B ~ 
Columbia J. E. MesserscuMipr, 1122 Sherman Ave., M 


por boccuigs d Wyoming 
a Hon. Frep H. BLuMe, Justice Supreme Cou 
M. A. KLINE, 507 Majestic Bldg., Cheyenne 
Id Joun U. Loom: 000 Capital, Cheyenne 


lg., Pierre ALBert W. McCoLiovucnu, Albany Nat’! Ba I 


AND LOCAL BAR ASSOCIATIONS 












Illinois 


















Winter Meeting—Junior Bar Associa- 
tions of Northwestern and Loyola Uni- 
versity Law Students Secure Affiliation 
—President Martin of American Bar 
Association Delivers Address at Dinner 
to Supreme Court Judges 

The Mid-Winter Meeting of the. I 
nois State Bar Association was held at 
the rooms of the Chicago Bar Associa 
tion, Friday, December 2, 1932 

The morning session was devoted t 
committee meetings an | a meetin 
the Board of Governors. At noon an 


formal luncheon was tendered by the close of a most inter: 

Chicago Bar Association to the officers ticipated in by a large 1 et me! 
and members of the State Bar Associa- bers, the Board una approved 
tion at which Edgar B. Tolman presided, the proposed legislat rogra f bot! 
introducing President June C. Smith of the Judicial Advisory ‘ f and its 


Improve nt Methods 


the State Bar Association, who in turn Committee on 
presented the various State officers and of Court Procedure 
Honorable James S. Baldwin of Deca- For the first time in t tory of the 


tur, who spoke upon “The Probation Association two junior r associations 
System and its Operation in the Courts made application for affiliation with the 





of Illinois.’ State Bar Association, a now the law 
At 2:00 P. M. the Board of Governors schools of Northwester rsity ance 
held an open meeting for the considera Loyola University bot ave Bar Ass 
tion of a legislative program. Represen- ciations composed entit f students 
tatives of the Judicial Advisory Council which are directly a ate with the 
ind the Committee on Improvement in State Bar Associat " have al 
Methods of Court Procedure presented the rights and privileges of Local Bar 
their respective programs, and at the Associations except tl right to vote 








ion at a 












» other junior 
n organized ar 
lation at the 
ird. A number 


st were decid 


I the continua 
it toward better « 
dividing the prese 


Districts t three 
each of whicl 
ring the 1933 Leg 
iding legislation 
At 6:30 P. M 
Annual Dinner 
is State Bar Asso 
go Bar Associat 
e Supreme Court 
er five hundred 


ier and it wa 

i le ng r€ 

ie C. Smith of the $ 
n resided i 


£0 Bar Associa 
I Heard 
d Clarence ! M 
ar Associatior 
President Mega 
gle of the attit the 
ard the ourt 
on of the confidet le 
Justice as it tered. Justi 
Heard presented the f standar 
he Supreme Court matter 
1eanor of member f the Bar, whi 
President Clarence M ' ver 
ble address re-amr 1 the ideal 
American Bar of tinuing, ne 
eviating justice naff ted y ads 
called « ges 
R. ALLAN STEPHENS, 


»ecretary 





Missour1 





Missouri Bar Association Holds Fifty- 
second Annual Meeting—Draft of Self- 
Governing Bar Act Unanimously Ap- 
proved—Judicial Council Recommended 
—DMissouri Annotations to Restatements 
Progressing, etc. 


(From Missouri Bar irnal, Nove 
The 52nd annua eeting of the M 
souri Bar Ass at was held at Ce 
lumbia, Mo., on Sept ber 30. October 
1, 1932. Approximat 500 lawyers fror 
all parts of the state were in attendance 

The outstanding rk of the meeting 
was the unanimous approval of the sel 
governing Bar Act afted and reported 
by a special t which Fred ] 
English of St. Lou was chairman. Af 
ter a thorough explanation of the Act 
by Judge Englis! ind discussion 
various members of the Association, the 
draft was unanit approved and the 
Association authorized the President t 
appoint a specia mmiuttee to procuré 
its enactment int W : 

The following officers were elected 


President, Cyrus 


Inghram D. Hook 


for the ensuing 
Crane, Kansas Cit 


of Kansas City, S. S. Nowlin of Mont 
gomery City, and R. F. Baynes of New 
Madrid, Vice Presidents for terms of 
three years, r the fifth, sixth and 
ninth districts, respectively; James A 
Potter of Jefferson City, and James F 
King of St. Louis, Secretary and Treas- 
ire, respectivel 
The Executive mmittee for the er 


suing year will be as follows: President 
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Cyrus CRANE 


‘resident, Missouri Bar Association 





Crane; Retiring President Boyle 
G. Clark; 
Earl F. Nelson; Secretary James A 
Potter; Treasurer James E. King; Edi- 
in Chief of the Journal, Frank P 
Barker; Lon O. Hocker, Vice Presi- 
dent District No. 1; J D. Hostetter, 
Vice President District No. 2; E. L. Al 
ford, Vice President District No. 3; 
Floyd M. Sprague, Vice President Dis- 
trict No. 4; Inghram D. Hook, Vice 
President District No. 5; S. S. Nowlin, 
Vice President District No. 6; Grover 
C. James, Vice President District No. 7; 
Frank C. Mann, Vice President District 
No. 8; and R. F. Baynes, Vice President 
District No. 9 
Mr. W. N. Dinwiddie, President of 
the Boone County Bar Association, and 
’r. Walter Williams, President of Mis 
uuri University, delivered addresses of 
welcome. T. J. Madden of the Kansas 
ity Bar, made a most pleasing response 
and heartily endorsed the all-inclusive, 
f-governing plan of Bar organization. 
In the President’s annual address, Mr. 
Clark made a stirring appeal for the 
idoption of an all-inclusive, self-govern- 
ng Bar Act. In part he said 
‘The only sort of an organization that 
can today effectively meet the demands 
§ the public upon the profession, the 
nly sort of an organization that will 
satisfy us in our own conscience that we 
are rendering the public service that we 
desire to render, the only sort of an or- 
ganization that can serve at a time when 
help is needed, is an organization organ- 
ized and operating by authority of law.” 
The approval of the proposed Bar Act 
by the Association was the successful 
culmination of Mr. Clark’s administra- 
tion 
The Secretary reported that the total 
membership for the current year, 1748, 
was the largest in the history of the 
Association. 
Upon the recommendation of the 
Committee on Amendments, Judiciary 
and Procedure, of which Henry Low of 


( 


se 


Chairman General Council, 









Warsaw is Chairman, the Association 
again approved the Act endorsed at the 
1930 annual meeting, empowering the 
Supreme Court to make and promulgate 
rules governing pleading, practice and 
procedure, and establishing a Judicial 
Council. 

It was announced that the Mis- 
souri annotation of Conflict of Laws 
is being prepared by Dean Parks 
and Professor Bour of Missouri Uni- 
versity, and the annotation of Torts 
is being prepared by Professor Mc- 
Cleary of Missouri University. These 
two annotations will probably be com- 
pleted in another year. The annotation 
of Contracts is being done by Professor 
Tyrrel Williams of Washington Univer- 
sity and Dean Eberle of St. Louis Uni 
versity, and their work probably will be 
completed by January Ist, 1933. 

The final Restatement of Contracts 
will be completed by the American Law 
Institute in the very near future and it is 
thought that the Missouri Annotations 
will be ready for publication along with 
the final text. It is likely that the An 
notations of Conflict of Laws and Torts 
likewise will be ready for publication 
with the final Restatement within a year 

The committee of which Fred L. Wil- 
liams is Chairman, recommended that 
the Annotation of Agency next be be- 
gun and that the work be divided be 
tween Missouri University and St. Louis 
University, and that also the Anr,station 
of Trusts be begur. by Washingt%n Uni 
versity. During the past year the Asso 
ciation expended $2,250 toward defray 
ing the expense of annotation work, and 
the Association authorized the expendi 
ture of $3,000 during the coming year 

or this work. 

rhe report of the Committee on Re 
organization of the Missouri Bar, made 
by J. W. Jamison, showed that while 
the affiliated plan of organization had 
increased the membership of the state 
Association by only 210 members, never 
theless a more complete organization of 
the Bar throughout the state was in 
effect and that the Association function 
ing under such plan of organization had 
held many regional meetings. This im- 
proved plan of organization was render 
ing great assistance to the Association 
in its efforts to bring about the passage 
of a self-governing Bar Act. 

On Friday afternoon, Dean Eugene 
Gilmore of the Law School of the Uni- 
versity of Iowa delivered a very inter- 
esting and learned address setting forth 
some of the political aspects of the 
Philippine Islands. 

The Association urged the passage of 
the Uni’orm Sales Act and the Uniform 
Conditional Sales Act, advocated the en- 
actment of a statute providing for the 
appointment of a Commission on Uni- 
form State Laws and urged the Legisla 
ture to support by contribution the work 
of the National Conference of Commis- 
sioners on Uniform State Laws. Eugene 
McQuillin of St. Louis is Chairman of 
this Committee. 

On Friday evening the members of 
the Association were entertained by the 
Boone County Bar Association at a 
buffet supper at the Columbia Country 
Club. Delightful entertainment was 
supplied by talent from Christian Col- 
lege and the University of Missouri 
Hon. Louis V. Stigall of St. Joseph told 
of his early experiences in the practice 
of the law and observed that judicial 
decisions today are made upon broader 
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humanitarian considerat 



















































































before in the histor 





f [ nte 
On Saturday morning Mr. Fra \ ous dicia 
Sullivan of St. Louis ade ed the | \ ss ti 
sociation, using the subject, “S O ‘ ani 
servations About Not | ‘ ne 
but was quite specific ting t Wed , ; 
g \ esda 
the inefficiency of the d its , 
a css ci¢ vere 
ministration He referre t ela " 
civil procedure, the abus« é t : . 
timony, the breaking t ry adie age 
system He deplored actice e hundrec 
permitting the submission es wit rth Wa 
out instructions He adv ited the S¢ g Websters é 
of special verdicts in cert ses er de Ares 
As to Judicial Select te La er A | 
out the evils of the present t iT ferring wic t ? 
approved Bar primaries attorne g “not on cases 
lien statute came unde; rut He quoted We 
he was of the opinion that ente¢ ro essio P ' 
much of the evil incident to ambula quit when its tr 
chasing. He suggested that releases ) ry 4 spirit 
tained by claim agent ul Y. d money-cat v 
subject to the approval of t ( t warning against 
Judge. He advocated high t stitutior 
of admission and stricter « ( t the great 
of the code of legal ethic ght for er 
The Committee on Judicial Cand Constitution and 
dates, of which Forrest Donnel f the central ( 
St. Louis is Chairman, reported that a with the judgment 
proximately 2,300 Missouri vvers pal reter of the ( 
ticipated in the recent referen« irdly les I 
by it [The Association ad ted ers 
lution authorizing the ipp itment « Witttam J. FirzcGeracp \ nu er 
a Committee to consider tl t resident, Pennsylvania Bar Associat resented fos 
of whether or not refere 1 t mnvention Ay 
future should be confined as " — tions that a ge 
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Mast ment Between Banks and Trust Com- 
Martin E. Lawson, ( 1 sate: a “ ition or its Execut 
; panies and Members of Bar Concerning 
Grievance Committee, reporte that t Practice of Law Is Adopted ted a pe 
c S : A 
Committee had filed sever lisba:1 ® P » ete. Hi W illia } I 
. a j ' : 
proceedings during the t vear an om Pittsburgh Legal Journal, July 2 ton, was elected Pre 
had aided in many |} sbarmet rhe Thirty-eighth Annual Meeting of ‘iation for the ex 
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Che recommendation ( ime time 
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t the University of Cl 
le! espe t ! t ‘ ¢ ered his address, “The Edu 
the Lawyer.” Hon. J. H. Bot 


ulkton, President of the Cir 
ves Association, and the old 





lest 
of service of circuit judges ol 
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: t tate delivered an address, “The 
South Dakota fluence of the Lawyer in the Con 














ft . f tt} scond d 
e alternoon ot the second day 


~ : {; eonard eler .f ntif 
State Bar of South Dakota Holds ird Keeler, of the Scientific 


Second Annual Meeting : etection Laboratory of North 
ter niversity, demonstrated the 
and spoke on screntinc 
ectior methods 
lowing officers were elected 
nsuing year President, W. W 
Brookings Vice President, 
Kellar, Lead; Secretary, Karl 
Pierre; Treasurer, L. M. Si 
Belle Fourche Board of Bar 
ioners ist Circuit | 2) 
Scotland 2nd _ Circuit \lan 
‘arker; 3rd Circuit, W VW 
Brookings; 4th Circuit, M \ 
Chamberlain; 5th Circuit, J]. J 
itrick, Aberdeen; 6th Circuit, D. J 
Keeffe Pierre; 7th Circuit, George 
Rapid City; 8th Circuit, Cham 
Kellar, Lead; 9th Circuit, Roy 7 
mer 4 ll : lfield; 10th Circuit, J. H. Bot 
he , “hic t Faulkton; 11th Circuit, Chas. A 
: Burke; 12th Circuit, Frank Glad 
Ne hmitt Be A ct tone, Dupree; At Large, Harry P. At 
e pract ter, Sturgis; S. W. Clark, Redfield 
Pre lent ‘ Stat Jantortl Sioux Falls 
al = + Preeent KARL GOLDSMITH, Secretary. 








ss was di y Guy Vermont 





Vermont Bar Association Annual 
Meeting 

iity-fith annual meeting of the 
nt Bar Association was held in 
the Assembly Hall of the National Life 
rance Company in Montpelier Oc- 
8 and 19, 1932. A large number 
mbers ittended the meeting 
lent Guy M. Page of Burlingtog 
elivered an address on “A New Limi 
tat n State Sovereignty Judicially 
I é Out of Fiction” in which he 


ved the recent cases of the United 


S Supreme Court on the taxation 
ngible property 
Hon. Charles H. Darling of Burling 
gave an appealing address on “Lest 
\ Forget” in which he spoke of the 
greater contemplation of the 
1 services of early members of 
Vermont Bench and Bar. Carrying 
suggestion a committee was ap 
ted t »btain and preserve portraits 
rmer members 
Mr seph Fairbanks of Washington 
ted as delegate to the annual meet 
the American Law Institute and 
{ Walter S. Fenton as delegate to the 
il meeting of the American Bar 
ition 
holarl and witty paper was read 
venal n our Profession pre 
re by Hon. William Renwick Rid 
istice of \ppeal of Ontari An 
ially fine memorial address n 
se] C. Jones was delivered by Wal 
S. Fenton of Rutland 


nesday forenoon was taken up 
Sens th Dako ommittee reports Among other 
tters, the Uniform Criminal Extradi 





JEWS OF STATE AND LocAL BAR ASSOCIATIONS 


Watrer H. CLeary 
President, Vermont Bar Associ 




























ation 





tion Act was approved and 


recom 


mended for adoption by the Legislature 


\ fine address was given Wed 
ifternoon on “The Breakdown 


nesday 
of the 


Fiduciary Principle” by Hon, George 


W. Alger of New York City wl 
native of Burlington, Vt. He s 
the need of extending the fiduciar 
ciple to corporate affairs 

Che annual dinner was held W 
day evening and attended by ov 
hundred members and guests 


1 18 a 
tressed 
y prin 


ednes 
er one 
After 


dinner speakers were His Excellency, 


Hon. Stanley C. Wilson, Mr 


Justice 


Graham and Judge Davis. The principal 


address was delivered by Dr 
Margolin of Boston, formerly 


Arnold 
of the 








GOOD 
USED 


LAW BOOKS 


We carry one of the largest stocks of used 
Law Books in the Country, including sets 


of the following: 


Selected Series, 
Encyclopedias, 
Reporter System 
Codes, 
State Reports, 
Digests, etc. 


We can supply from stock the late and 


general text-books of all publishers. 


Catalogues of New and Used Law 
mailed on request. 


THE HARRISON COMPANY 


LAW BOOK PUBLISHERS 
Atlanta, Georgia 


Books 
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Imperial Russian Judiciary, who spoke 
on “Soviet Codes and Soviet Courts.” 

The following officers were elected for 
the ensuing year: President, Walter H 
Cleary, Newport; Vice Presidents— 
Howard E. Armstrong, Montpelier, Olin 
M. Jeffords, Rutland, Ernest W. Gib- 
son, Jr., Brattleboro; Member of Board 
of Managers, Joseph A. McNamara, 
Burlington; Secretary, Harrison J. 
Conant, Montpelier; Treasurer, Web- 
ster E. Miller, Montpelier 

The treasurer’s report showed a sub- 
stantial balance of cash on hand 

The present membership of the As- 
sociation is 302. 

The next annual 
October 3, 1933. 

H. J. Conant, Secretary. 


meeting will be 





Washington 





Washington State Bar Association Ap- 
proves Bill for Integration of Bar; 
Committee on Unauthorized Prac- 

tice of Law Reports on Test Suit 


The Forty-fourth Annual Meeting of 
the Washington State Bar Association 
was held at Paradise Inn, Rainier Na 
tional Park, July 21 and 22, 1932. 
Charles H. Paul, former Superior Court 
Judge was elected president for the en 
suing year, and Howard A. Adams was 
reelected treasurer. Mr. Paul has an 
nounced appointments as district vice 
presidents: Ray J. Venables, Seattle, 
First District; C. J. Henderson, Mt 
Vernon, Second District; J. E. Stewart, 
Aberdeen, Third District; Joseph C 
Cheney, Yakima, Fourth District; Law 
rence H. Brown, Spokane, Fifth Dis- 
trict; L. L. Thompson, Tacoma, Sixth 
District. 

The meeting was well attended and 
several matters of vital interest to the 
Bar generally were discussed and acted 
upon. The State Bar of Washington 
will go down to the 1933 legislature with 
a bill for the integration of the bar 


A DAY'S WORK 


“A court stenographer (short- 
hand reporter) frequently records 
50,000 words a day, which is 
more dictation than the average 
office stenographer takes in a 
month.” 

E.W 





4 ooper, in ( ollter's 


Steady nerves, physical endur- 
ance and a high degree of skill 
are required to record the pro- 
ceedings of a day in court. Ac- 
curacy is essential. Years of 
training and experience are as 
important in shorthand reporting 
as in any other profession. 


NATIONAL SHORTHAND | 
REPORTERS’ 





ASSOCIATION 


“The Record Never Forgets” 








oo 


Cuarctes H, Pau 
President, Washington State Bar 
Association 





The bill as adopted is similar to the 
California act. 

The Committee on Unauthorized 
Practice of Law reported on a test suit 
(Paul vs. Stanley) which was instituted 
by a member of the bar as plaintiff dur 
ing the year 1931-32 in the Superior 
Court of Cowlitz County for an injunc- 
tion against a layman practicing law 
Che injunction was granted but the case 
was appealed by the-State Bar to the 
Supreme Court to obtain a clearer defi- 
nition of what constitutes the practice 
of law than was made by the lower 
court. This met with a measure of suc- 
cess, but may require further litigation 
involving the question of direct and in 
direct compensation. Copies of the pro- 
ceedings in this case or copies of the 
Integrated Bar bill may be had by writ- 
ing to Miss Clydene L. Morris, Exec 
utive Secretary, Washington State Bar 
Association, 662 Dexter Horton Build 
ing, Seattle. 

In accordance with the celebration of 
the Bicentennial of George Washington, 
Hon. Wallace McCamant of the Oregon 
Bar gave an address on “Washington 
the Man.” 

The Hon. A. M. Manson, K. C., of 
Vancouver, B. C., former Attorney Gen 
eral of the Province of British Colum 
bia, delivered the principal address at 
the banquet the last evening when he 
drew “Comparisons between the Amer 
ican and Canadian Law—Their Advan 
tages and Disadvantages.” 





Miscellaneous 





\t the annual election of the Mem 
phis and Shelby County (Tenn.) Bar 
Association, the following were named 


as officers for the year 1932-33: Walter 


P. Armstrong, President; William M 
Stanton, First Vice-President; Lois D 





Rejach, Second Vice-President; Har: 


M. Adams, Treasurer; J. P. M. Har 
ner, Secretary. 


[he Brooklyn Bar A 
meeting he!d Sept. 29, 1952, adopted th 


ociation at 


fo!lowing resolutions reiating to cor 
pensa‘ion for automobile accidents 
“Whereas, the Brooklyn Bar Associa 
tion, at a meeting held on the 29th da 
of September, 1932, had under discus 
] 


sion the question whether litigation aris 


ing from motor vehicle accidents o« 
curring upon the highway should be re 
moved from the courts; and 

“Whereas, after a discussion of the 
meri‘s of such proposal that such litiga 
tion be removed from the courts and 
that compensation for injuries arising 
out of automobile accidents be adminis 
tered by a commission instead of by the 
court, it ts 

Resolved, that the Brooklyn Bar As 
sociation oppose the adoption of any 
plan of compensation for injuries to 
persons or property in automobile acci 
dents similar to the Workmen’s Com 
pensation Act of the State of New York 
and oppose the adoption of any plan of 
compensation not based upon fault and 
oppose the removal of such cases from 
the courts. Be it further 

Resolved, that copies of this resolu- 
tion be transmitted by the Secretary of 
the Association to the proper officers of 
the American Bar Association, to the 
Conference of Bar Association Dele- 
gates, meeting in Washington, D. C. on 
October 10th, 1932, to the Bar Associa- 
tion of the State of New York and to 
the Governor and Legislative leaders of 
the State of New York, and to the mem 
bers of the Legislature from this Judi- 
ial District.’ 


, 





New and Second Hand 


LAW BOOKS 


For Libraries, Lawyers and Students. Cata- 
logs Free. 


ILLINOIS BOOK EXCHANGE 
337 W. Madison St. Chicago, IL 








Motor Bus Laws and 


Regulations 


A Complete Code of all Motor Bus Reg- 
ulatory Laws, Supplemented by Extracts 
from Motor Vehicle Acts, Tax and License 
Laws, and Commission Rules and Regula- 
tions. Published in Looseleaf Form to 
Assure Continued Accuracy in Event of 
Legislative Amendments. 

CODE PRICE—#5.00 
SUPPLEMENTARY SERVICE— 
$5.00 YEARLY 
Address Orders to: 


National Asseciation of Motor 
Bus Operators 


Washington. D. C. 
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Offsetting Human Error 
in the Transfer of Realty 


HEN a title policy is included in the 
sale or mortgaging of real estate, your 
client is safe. He is guaranteed against loss 


from any undisclosed title defect. 


Title Insurance is the one sure way to 
guard against title trouble because loss or 
litigation may follow the most careful title 
search. Recommend a title policy in buying 
or lending on real estate. Our service is 


available anywhere in the United States. 


against human error. More and more, attorneys are recognizing the 
wisdom of advising clients who buy or lend on real estate to insist that 
a title policy be included in the transaction. 

Through our National Title Insurance Department you may secure title 
insurance on real estate located anywhere in the United States. Opinions 
are furnished by reputable local counsel; therefore, attorneys are not 


deprived of any income by the use of title insurance. 


Approved atiorneys and agents throughout the United States 


NEW YORK TITLE 


AND MORTGAGE COMPANY 
135 Broadway, New York, N. Y. 


Newark Washington Miami 


As a lawyer you know that even the most careful title search is not proof 


Our Policy 


of Title Insurance 


insures against 


loss th rough: 


J orger ies 


| nre¢ orde dl 


deeds 


Lost wills 


Deeds by minors 


and incompetents 


Invalid powers 


of sale 


l ndisclosed 


heirs 


Mistakes of law 


Defes live 


acknowledgments 


Liens omitted 


from searches 


Defective 


foreclosures 


and many other 
defects 





































































